United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 28, 2007

Charles R. Fulbruge IlI
Clerk

No. 06-50792
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
M GUEL HI NES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 7:05-CR-218

Bef ore JONES, Chief Judge, and JOLLY and ONEN, Circuit Judges.
PER CURI AM *

M guel Hines appeals his 30-nonth sentence following his
guilty-plea conviction for distributing crack cocaine within 1,000
feet of a school, in violation of 21 U S.C. 8§ 841(a)(1l) and 860.

Hi nes argues that his sentence was unreasonabl e because it was
cal cul ated based upon conduct which was neither admtted,

adj udi cated, or proven, and therefore violated United States V.

Booker, 543 U S. 220, 260-63 (2005). He asserts that he was

sentenced based on 2.75 grans of crack cocaine, rather than the

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



1.66 grans all eged in Count 2 of the indictnment to which he pl eaded
guilty.

The Governnent seeks enforcenent of the plea agreenent in
whi ch Hines waived the right to appeal any aspect of his sentence
except certain clainms such as ineffective assistance of counsel.
H nes does not address the waiver provision in his ow brief, and
he has not filed a reply to the Governnent’s brief. A review of
the record shows that the appeal waiver was know ng and vol untary

and bars review of Hines's sentencing issue. See United States v.

Bond, 414 F.3d 542, 544 (5th G r. 2005).

Hi nes al so argues that he was deni ed effective assistance of
counsel. A claimof ineffective assistance of counsel generally
W Il not be considered for the first tine on direct appeal because
t here has not been an opportunity to devel op evi dence on the claim

United States v. Lanpazianie, 251 F.3d 519, 527 (5th Gr. 2001).

The record here has not been sufficiently developed to permt
consideration of H nes's clains on direct appeal.

Accordingly, without prejudice to Hnes's right to file a
notion pursuant to 28 U S.C. 8§ 2255, the judgnent of the district

court 1s AFFI RVED



