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The Western Pennsylvania Chapter of the Federal Bar Association (FBA), in 
cooperation with the Allegheny County Bar Association (ACBA), brings you the 

editorial column Federally Speaking. The views expressed are those of the author or the 
persons they are attributed to and are not necessarily the views of the FBA or ACBA. 

 
 
LIBERTY’S CORNER  
 
THE OUTER LIMITS? "There is nothing wrong with your television set. Do not attempt to adjust the 
picture. … You are about to experience the awe and mystery which reaches from the inner mind [of the 
Attorney General] to the Outer Limits” of Government conduct. Or so says the ACLU! At its recent 
“Keep America Safe and Free” Press Conference (see below), the American Civil Liberties Union 
detailed three alleged episodes of what it views as the Government stepping beyond the “Outer Limits” of 
our Constitution and thereby “terrorizing” American citizens, in the name of anti-terrorism. Episode One: 
Sister Virgine Lawinger, a nun, is a member of a “Wisconsin group called Peace Action. Last April, she 
was among a group of 20 activists who were barred from boarding a domestic flight and detained for 
questioning. The group was going to Washington to demonstrate against the School of the Americas and to 
learn how to lobby. To this day, no official involved has told them why there were detained and barred 
from flying.” Episode Two: Miss B. J. Brown, a first year college co-ed, was visited by the “SS,” the 
“Secret Service because someone anonymously reported she had in her possession a poster critical of 
President Bush. The Secret Service interrogated her at length.  Even after they concluded that the poster 
was harmless, they wanted to know whether she had any maps of Afghanistan or ‘pro-Taliban stuff’ in her 
apartment.” Episode Three: Danny Miller, last November, on a regular visit to the post office with a 
colleague, “attempted to purchase 4,000 stamps for a mailing they were doing.  They requested stamps 
without the American flag. The clerk asked if Statue of Liberty stamps were OK and they replied, ‘Yes, we 
love liberty.’ The clerk called the police, and Danny and his colleague were questioned about their 
patriotism. They were unable to purchase stamps that day.  The next day when Danny’s colleague returned 
to the post office he was asked to meet with the Postal Inspector, who quizzed him at length about the 
Voices in the Wilderness group… a group that opposes economic sanctions against Iraq,” and a group for 
whom “Danny has traveled the world.” You be the Judge! Were the “outer limits” breached? 

 
SAFE AND FREE FOR “U” AND ME!  In the October 2002 Federally Speaking column we reported that 
“so far” George Washington Law Professor Jeffrey Rosen has given American Society, though not the 
current Administration, a passing grade in protecting our liberty.  “So far,” he advised, “in the face of 
great stress, the system has worked relatively well. The Executive Branch tried to increase its own 
authority across the board, but the Courts and Congress are insisting on a more reasoned balance between 
liberty and security.” The American Civil Liberties Union (ACLU), however, is concerned with what it 
characterizes as the Administration’s “‘Just Say No’ policy — no judicial review, no counsel, no public 
disclosure, no open hearings, essentially no due process” (emphasis added). It believes that without a 
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broad grass roots involvement, these ongoing  “anti-liberties” actions of the Executive Branch will 
seriously erode our hard won liberties. Therefore, the ACLU has launched nationally “Keep America Safe 
and Free, The ACLU Campaign to Defend the Constitution,” with an initial funding of $3.5 million. 
This campaign will focus on keeping the “American people [informed] of actions taken by the 
Administration and Congress that have the effect of unnecessarily restricting free speech, withholding 
due process, or challenging the right of judicial review,” including, for the first time in it’s over eighty-
year history, airing TV “infomercials,” these showing the Attorney General re-writing and cutting-up the 
Constitution to implement the Administrations “Just Say No” policies. This campaign will also monitor 
the implementation of the USA Patriot Act; file civil liberties lawsuits in state and federal courts; lobby 
local and state jurisdictions in specific areas of civil liberties; and organize pro-civil liberties activities at 
the grass-roots level. Why? It would seem obvious! To do it’s perceived job of safeguarding your liberties, 
while being mindful of your safety, and while helping you to realize that you are the “U” in ACLU. 
 
 
CREPPY’S “STAY” at Supreme  Court.   As of this writing seven (7) Article 3 U.S. Federal Judges 
have found the Creppy Directive’s blanket closure of all special interest deportation hearings to be 
unconstitutional. They are U.S. Circuit Judges Daughtrey, Keith and Scirica, and U.S. District Judges 
Bissell, Carr, Edmunds and Kessler. Moreover, according to the Third Circuit majority opinion in North 
Jersey Media Group v. Ashcroft (3rd Cir 2002; No. 02-2524), this was done with such “eloquent language” 
as "Democracies die behind closed doors, . . . When government begins closing doors, it selectively 
controls information rightfully belonging to the people. Selective information is misinformation;" to which 
Judge Kessler added, “secret arrests are a concept odious to a democratic society” (see May, July and 
October, 2002 Federally Speaking columns). These Article 3 Judges believe that constitutionally 
deportation hearings may only be closed, on a case-by-case basis, by the Immigration Judge hearing the 
matter, not by a general “directive” (see Detroit Free Press v. Ashcroft, 2002 U.S. App. LEXIS 17646 (6th 
Cir. 2002)). Now two Article 3 Judges in the Third Circuit have upheld the Creppy Directive, Circuit 
Judges Becker and Greenberg, with Circuit Judge Scirica dissenting (North Shore Media, supra; see 
“Follow Up,” below), making the “score” 7-2. Interestingly, this Third Circuit decision upholding the 
Creppy Directive was handed down only after the rulings by the U.S. District Court for the District of 
New Jersey and the Third Circuit, itself, denying the Government’s motion for a stay pending appellate 
review of the District Court’s finding of unconstitutionality, were overturned by the U.S. Supreme 
Court granting the stay. In the words of the High Court:  “The application for stay presented to Justice 
Souter and by him referred to the Court is granted, and it is ordered that the preliminary injunction entered 
by the United States District Court for the District of New Jersey on May 28, 2002, is stayed pending 
the final disposition of the government’s appeal of that injunction to the United States Court of Appeals 
for the Third Circuit” (Ashcroft v. North Jersey Media Group, 536 U.S.___, No. 01A991, June 28, 
2002). One wonders whether this action by the Supreme Court influenced the outcome in the Third 
Circuit. In any event, if not modified by the Third Circuit sitting en banc, with a “conflict between the 
circuits,” this question is certainly ripe for the granting of certiorari by the U.S. Supreme Court. 
 
Fed-pourri™ 
 
DIGITAL WARS AND FAIR USE. The Digital Media Consumers Rights Act of 2002 (DMCRA) was 
recently introduced in Congress by Representatives Rick Boucher (D-VA) and John Doolittle (D-CA), as a 
counterattack in the “Digital Media Wars,” to preserve the time-honored Doctrine of Fair Use in the field 
of technologically “protected” digital/electronic works, and to permit the circumvention and bypassing of 
technological protection measure that allegedly have annihilated “fair use” in this battlefield. The 
aggressor, according to this Bill’s proponents, the “Entertainment/Recording Industry,” purportedly had 
such “fair use” outlawed through its massive lobbying campaign, which brought about the 1998 enactment 
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of the Digital Millennium Copyright Act (DMCA). “We all employ the Fair Use Doctrine in everyday 
life,” advised Rep. Boucher. “From the college student who photocopies a page from a library book for use 
in writing a report to the newspaper reporter who excerpts materials for a story, to the typical television 
viewer who records a broadcast program for viewing at a later time. … The Fair Use Doctrine was 
fashioned by the federal courts as a means of furthering the vital free expression values that are given 
constitutional recognition in the First Amendment. … It permits limited personal non-commercial use of 
lawfully acquired copyrighted material without the necessity of having to obtain the prior consent of the 
owner of the copyright,” such as the use of this quote here, if the Representative’s remarks had been 
copyrighted. He further contends that the “unfairness” of this crippling of the Fair Use Doctrine has 
already surfaced in litigation and threatened litigation forays, citing Elcomsoft and Felten. In U.S. v. 
ElcomSoft and Dmitry Sklyarov (NDCA, CR-01-20138RMW), “a Russian software manufacturing 
company is being prosecuted before a federal court in the United States” on criminal charges for making 
software that enables the lawful owner of an electronic book “to make a back-up copy,” because the 
software must circumvent “the technical protection measure guarding access to the text of the electronic 
book.” While Adobe, the producer of the subject “e-books,” has abandoned its civil suit, the Government 
has advised your columnist that it will continue the criminal prosecution of Elcomsoft in the U.S. District 
Court for the Northern District of California (though not defendant Dmitry Sklyarov, the Russian 
programmer the Government had arrested and indicted when he visited the U.S., if he continues to 
cooperate).  In Felten, et al. v. RIAA, SDMI, Verance Corp., John Ashcroft, in his Official Capacity as 
Attorney General Of the U.S., et al. (DCNJ, CV-01-2669GEB), Edward W. Felten, a “tenured professor of 
computer science” at Princeton University, and a key Government witness in U.S. v. Microsoft (his 
testified about software he developed to remove the Microsoft web browser from the MS Windows 
operating system), “enters a contest to defeat watermarking technology that will be used to protect against 
the redistribution of audio content.” Then, according to the Electronic Frontier Foundation (EFF), in doing 
so “Professor Felten and a team of researchers from Princeton University, Rice University, and Xerox 
discovered that digital watermark technology under development to protect music sold by the recording 
industry has significant security vulnerabilities. The recording industry, represented by the Recording 
Industry Association of America (RIAA) and the Secure Digital Music Initiative (SDMI) Foundation, 
threatened to file suit in April 2001 if Felten and his team published their research at a conference.” Felten 
and his team thereupon sought a Declaratory Judgment in the U.S District Court for the District of 
New Jersey against RIAA, SDMI, Attorney General Ashcroft and others, based upon their First 
Amendment free speech rights, and only abandoned this litigation when the defendants agreed not to bring 
legal actions under the DMCA for their making this research public. Ironically, the Record Industry’s 
threat of suit was made “by the very organization that sponsored the contest.” It appears likely that a hotly 
contested key battle in these Digital Wars will be fought on Capital Hill next session. Hopefully, 
“fairness” and the Constitution will prevail. Also, this term, the U.S.  Supreme Court will be deciding if 
“the author’s life plus 70 years” is the “limited” copyright contemplated by the U.S. Constitution. (For 
another attack on the alleged “anti-competitive” use of Intellectual Property Law, see “Bush Opposes 
Patent Bushwhacks,” in Follow Up, below.) 
 
 
TO MEET OR NOT TO MEET …  Mr. Shogo Ando, of Japan, and Mr. Manfred A. Mueller, of Germany, 
came from two different worlds and probably led very different lives. Normally, their paths would never 
have crossed. But, Mr. Ando as former president of Nippon Electrode Company Ltd. (NDK), and Mr. 
Mueller as a former executive of VAW Carbon GmbH (VAW), had one thing in common, carbon cathode 
block, which because of its reputed superior conductivity properties, is commonly used in aluminum 
smelters and pots for the production of primary aluminum manufactured in the United States and 
elsewhere. Previously NDK, VAW and Anchor Industrial Products Inc. (formerly Hepworth) had been 
separately charged with “conspiring with others to suppress and eliminate competition in the carbon 
cathode block industry,” to which they each pleaded guilty and were sentenced to pay fines totaling in 
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excess of $2 million for their roles in this conspiracy. But the Antitrust Division of the U.S. Justice 
Department (DOJ) would not stop here. Acknowledging that fictitious entities cannot actually conspire, 
and that it takes real people to tango, they gathered the evidence and determined that the following had 
transpired. Ando and Mueller had participated “in meetings and conversations in Asia and Europe to 
discuss the prices of carbon cathode block sold in the U.S. and elsewhere,” they then agreed “during those 
meetings and conversations, to charge prices at certain levels and otherwise to increase and maintain prices 
of carbon cathode block sold in the U.S. and elsewhere,” and then they exchanged “sales and customer 
information for the purpose of monitoring and enforcing adherence to the terms of the agreements 
reached.” These “tangoists” were, therefore, charged with violating Section One of the Sherman Act (15 
U.S.C. § 1), which carries a maximum penalty of three years imprisonment and a $350,000 fine for 
individuals (which may be increased to twice the gain derived from the crime or twice the loss suffered by 
the victims of the crime, if either of these amounts is greater than the statutory maximum fine). A Federal 
grand jury in Camden, New Jersey agreed that the DOJ had shown probable cause and indicted them for 
their alleged roles in this “international conspiracy to fix the price of carbon cathode block.” Charles A. 
James, Assistant Attorney General in charge of the Antitrust Division, advised that the “Antitrust 
Division will continue to pursue violations of the Antitrust laws that harm American consumers and 
businesses." Perchance their future meetings maybe in Federal prison. 
 
FOLLOW-UP  
 
BUSH OPPOSES PATENT BUSHWHACKS. Under “‘Gray Panthers’ Fight Back,” in the August 2002 
Federally Speaking column, we report on AARP’s fight in In Re: Buspirone Antitrust Litigation (SDNY, 
MDL Docket No. 1410, consolidated August 15, 2001), which alleges patent-holder “bushwhacks” by 
groundless “patent infringement litigation against these [generic] competitors, and thereby triggering the 
automatic 30-month stay of FDA approval of these generics (see the Hatch-Waxman Amendments, 21 
U.S.C § 355, to the Federal Food, Drug and Cosmetic Act, 21 U.S.C. § 301, et seq. (1994)).” The FTC 
recently confirmed that this anticompetitive practice is becoming much more prevalent. Now President 
Bush has entered the fray by announcing his Administration’s intent to seek to derail this practice, leaving 
the “big brand guys” with feelings of being set-up for bushwhackings themselves. (See also “Prescription 
Drug Coverage Now!”, Federally Speaking, October 2002; and “Digital Wars And Fair Use,” above.) 
 
CREPPY WELCOMED IN THE 3RD CIRCUIT. All three Third Circuit Judges in North Jersey Media 
Group v. Ashcroft (3rd Cir 2002; No. 02-2524), agreed that the constitutionality of the Creppy Directive, 
directing the blanket closure of all special interest deportation hearings, is “governed by the test developed 
in Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980), to wit, the two-part "experience and 
logic" test, which “asks first whether a particular proceeding has a history of openness, and then whether 
openness plays a positive role in that proceeding.” In Richmond Newspaper, the Third Circuit the two-
judge majority advised, “the Supreme Court held that the right of the press and public to attend criminal 
trials ‘is implicit in the guarantees of the First Amendment.’ Id. at 580 … The open trial ‘gave assurance 
that the proceedings were conducted fairly to all concerned, and it discouraged perjury, the misconduct of 
participants, and decisions based on secret bias or partiality’" and “discouraged vigilantism by "providing 
an outlet for community concern, hostility, and emotion’" (Id. at 569-571). They also acknowledged that 
this right of access applied to both criminal and civil trials (“in Publicker Industries, Inc. v. Cohen, 733 
F.2d 1059 (3d Cir. 1984), we applied Richmond Newspapers and held that the First Amendment 
implicitly incorporates a right of access to civil trials”). Then too, while the Third Circuit majority further 
advised that they “are keenly aware of the dangers presented by deference to the executive branch when 
constitutional liberties are at stake, especially in times of national crisis, when those liberties are likely in 
greatest jeopardy,” they apparently found that “openness” does not “plays a positive role” here, because 
they believed “the Government presented substantial evidence that open deportation hearings would 
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threaten national security.” They also apparently found some solace in their belief that even without an 
open hearing “these aliens are given a heavy measure of due process -- the right to appeal the decision of 
the Immigration Judge (following the closed hearing) to the Board of Immigration Appeals (BIA) and 
the right to petition for review of the BIA decision to the Regional Court of Appeals. See also INS v. St. 
Cyr, 533 U.S. 289, 300 (2001) (noting that because the Constitution ‘provides the Writ of Habeas Corpus 
shall not be suspended, . . . some judicial intervention in deportation cases is unquestionably required by 
the Constitution’).” However, Judge Scirica dissented, believing that for “these” people, and for “all of the 
people,” “the requirements of the [Richmond] test are met. … Deportation hearings have a consistent 
history of openness. … The Supreme Court … in both South Carolina Port Authority [FMC v. South 
Carolina State Ports Authority, 122 S. Ct. 1864 (2002)] and Butz [Butz v. Economou, 438 U.S. 478, 513 
(1978)] concluded that constitutional principles applicable to civil cases were relevant to the 
administrative proceedings at issue. … I agree with the majority, therefore, that ‘on a procedural level, 
deportation hearings and civil trials are practically indistinguishable.’ … Public access to deportation 
hearings serves the same positive function as does openness in criminal and civil trials. … Accordingly, the 
demands of national security under the logic prong of Richmond Newspapers do not provide sufficient 
justification for rejecting a qualified right of access to deportation hearings in general. … There must be ‘a 
substantial probability’ that openness will interfere with these interests … [and] deference is not a basis 
for abdicating our responsibilities under the First Amendment. … United States v. Robel, 389 U.S. 258, 
264 (1967) (… ‘Implicit in the term national defense is the notion of defending those values and ideals 
which set this Nation apart.’). … But a case-by-case approach would permit an Immigration Judge to 
independently assess the balance of these fundamental values. Because this is a reasonable alternative, the 
Creppy Directive’s blanket closure rule is constitutionally infirm. As the Supreme Court reasoned in 
Globe Newspaper … ‘a mandatory rule requiring no particularized determinations in individual cases, is 
unconstitutional.’” (Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982). For the Creppy 
“score” up to the time of this writing, see “Creppy’s ‘Stay’ at Supreme Court,” in Liberty’s Corner, 
above. 
 
POLITICS AT BAY. According to Thomas Ferraro of Reuters, the U.S. Supreme Court’s ruling in Bush 
v. Gore, 531 U.S. 98 (2000), which was by a divided Court allegedly splitting along political and/or 
ideological lines, “effectively decided the 2000 presidential election in favor of Bush when it refused a 
request by Democrat Al Gore for a recount of thousands of disputed Florida ballots.” No matter whether or 
not you look upon Bush v. Gore as a political decision, at least the same cannot be said with regard to the 
Supreme Court’s immediate response to the recent New Jersey senatorial ruckus. Article I, Section IV, 
Clause 1, of the U. S. Constitution provides that: “The Times, Places, and Manner of holding Elections 
for Senators and Representatives, shall be prescribed in each State by the Legislature thereof.” Pursuant 
to this constitutional mandate, the New Jersey Legislature enacted such election laws and, as it does with 
all New Jersey legislation, the New Jersey Supreme Court interprets and rules upon them. With regard to 
the withdrawal, in disgrace, of Senator Robert G. Torricelli as the Democratic U.S. Senatorial candidate 
less than 35 days prior to the election, the New Jersey Supreme Court ruled that the substitution of former 
U.S. Senator Frank Lautenberg was permissible, “having concluded that the equitable relief sought herein 
is not inconsistent with the precedent of this Court and the terms of the statute,” that “N.J.S.A. 19:13-20 
does not preclude the possibility of a vacancy occurring within fifty-one days of the general election,” and 
that “the Court should invoke its equitable powers in favor of a full and fair ballot choice for the voters of 
New Jersey” (The New Jersey Democratic Party, Inc. V. Samson, N.J. Attorney General (NJ Sup Ct, A-
24 Sept Term 2002, No. 53,618, Oct 2. 2002)). In response to the Republican’s again baying to the U.S. 
Supreme Court to hold the Democrats at bay, the High Court issued the following “Order in Pending Case 
… The application for stay presented to Justice Souter and by him referred to the Court is denied” 
(Forrester v. New Jersey Democratic Party, Inc., 537 U.S.___, No. 02A289, Oct 7, 2002). It waits to be 
seen if there will be more such barking, baying and holding at bay; or if we can returning to those idyllic 
imaginary days of living like a Bey in opulent bay robes, with brimming bays, bountiful bay leaf buns, 
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sunny bay windows, balmy bay views, splashes of bay rum, and old Bay at bay at the bayberry bush. Or 
better yet, viewing some bodaciously audacious re-runs of Bay Watch (but, perchance, that’s just what 
we’re already doing!). 
 
DEATH TO HANGING CHADS! “America's independence from hanging chads, butterfly ballots and a 
broken outdated election system that nearly provoked a constitutional crisis two years ago,” is how 
Representative Sterry Hoyer (D-Maryland) characterizes the new “Help America Vote Act of 2002” 
(H.R. 3295), which may well be the law of the land when you read this column (see “No More Pregnant 
Chads?,” Federally Speaking, June 2001). While finding certain alleged deficiencies effecting Latino, 
poor and/or illiterate potential voters in the areas of the requirements of even needing the minimal degree 
of “anti-fraud” voter ID specified, and of having citizenship “check-off” boxes, the Leadership 
Conference on Civil Rights, which identifies itself as “the nation’s oldest, largest and most diverse civil 
rights coalition,” has acknowledged that this Act contains a number of beneficial provisions. These they 
identified as including: a) the setting of uniform minimum standards for federal elections nationwide; b) 
the providing voters with a chance to check for and correct ballot errors; c) the mandating of accuracy of 
state voter registration databases through the implementation of uniform, statewide computerized lists; d) 
the providing for provisional ballots, which allow voters who are erroneously left off the voter registration 
lists to vote and be counted once eligibility can be verified; e) the eliminating of outmoded punch-card and 
lever voting systems, and upgrading voting systems and equipment in every state; and f) the providing of 
funding to enable that voters with disabilities can cast ballots privately and independently. The Act also 
establishes an Election Assistance Commission to set voluntary guidelines for States, and appropriates 
$3.9 billion for the purposes of this Act. As you will remember, it was estimated that of the over 100 
million ballots cast in the 2000 Presidential Election, up to 2.5 million of them were never counted due to a 
variety of reasons, including the famous “Hanging Chad,” a Florida homeboy, who caused many a vote to 
be lost, possibly even enough to have given Florida and the country to Gore. Hanging Chad and Pregnant 
Chadette owed their existence to hole-punchers not penetrating all the way through the paper/cardboard 
ballots, leaving these poor folk either “hung” or “pregnant.” The Help America Vote Act will, hopefully, 
do neither, but will instead condemn all future generations of these mischievous chads to oblivion. 
Speaking of helping voters and oblivion, Secretary of State Collin Powell recently reportedly observed 
with regard to Saddam Hessian “helping” Iraqi voters to cast 100% of all ballots for him: “In Iraq there are 
no hanging chads, just hangings.” 
 

THE FEDERAL CORKBOARD™  

Call Susan Santiago for information and reservations on all FBA programs (412/281-4900).  

SUPREME COURT UPDATE. Wednesday, March 12, 2003, all day CLE at Federal Courthouse, with U.S. 
Supreme Court Clerk Bill Suter. Call for details. 

Lunch With A Federal Judge Series, for FBA members, continues.  
*** 

The purpose of Federally Speaking is to keep you abreast of what is happening on the Federal 
scene. All Western Pennsylvania CLE providers who have a program or programs that relate to 
Federal practice are invited to advise us as early as possible, in order to include mention of them 
in the Federal CLE Corkboard™. Please send Federal CLE information, any comments and 
suggestions you may have, and/or requests for information on the Federal Bar Association to: 
Barry J. Lipson, Esq., FBA Third Circuit Vice President, at the Law Firm of Weisman Goldman 
Bowen & Gross, 420 Grant Building, Pittsburgh, Pennsylvania 15219-2266.  (412/566-2520; FAX 
412/566-1088; E-Mail blipson@wgbglaw.com).  Federally Speaking thanks LexisNexis for aiding in 
research.      Copyright© 2002 by the Federal Bar Association, Western Pennsylvania Chapter. 
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