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PLAINTIFFS REPLY TO DEFENDANTS RESPONSE
CONCERNING THE SUPPLEMENTAL PROPOSED CASE MANAGEMENT ORDER

Defendantshavefiled comments concerning the Supplemental Case M anagement Order and
a response to Plaintiffs suggestions regarding this Court’s handling of non-core issues. But
Defendants’ comments and response mischaracterize Plaintiffs suggestions.  According to
Defendants:
Plaintiffshavecontended that defendants’ proposal sareinappropriate
because they would give this Court responsibility for handling
matters ruled beyond the authority of an MDL transferee court in
Lexecon Inc. v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26
(1998).
Defendants Commentsat 7. Plaintiffsdid not arguethat this Court had no authority to address non-
coreissues. Instead, Plaintiffs argued that, for both legal and factual issues, Defendants proposed
schedule, which required the parties and this Court to first address non-core case specific liability
issues before the core liability issues, simply made no sense.
As explained in detail in Plaintiffs’ submission, Defendants schedule calls for discovery

depositions to begin on April 16, 2001 and for non-core liability experts and their reports to be

disclosed on August 1, 2001, three and one-half months later. It is simply impossible, and
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fundamentally unfair, for non-core fact discovery to be substantially completed (as it must be for
experts to render their reports) in the hundreds of casesin that short period of time.

Sgnificantly, Defendants comments fail to offer any explanation as to why the efforts of
the parties should be directed initially to non-core issues rather than the core issueswhichgaverise
to the MDL in thefirst instance.

AsasoexplainedinPlantiffs’ submission, Plaintiffsshouldnot berequired to disclose non-
coreliability experts and their opinions until after core liability discovery is substantially complete
and both Plaintiffs' and Defendants’ core liability experts and their reports have beendisclosed. A
critical non-core liability issue is case-specific causation. The non-core liability experts will
necessarily need to address the extent to which a design defect in the Firestone tire and the Ford
Explorer caused or contributed to each individual accident. But, before this can be accomplished
with any degree of finality, the exact nature of the design defect in the Firestone tire and the Ford
Explorer and the exact nature of the failure mechanism of thetire and Explorer must be determined.
In other words, these core issues must be analyzed through appropriate fact and expert discovery

before the individual non-core issues of causation can be addressed with findity.

Significantly, Defendants’ commentsfail to offer any explanaion asto why Plaintiffsshould
be required to disclose expertsand expert reports on causation before the core issuesrelating tothe
exact nature of the design defect in the Firestone tire and the Ford Explorer and the exact nature of
the failure mechanism of the tire and Explorer have been fully explored. Indeed, Deendants
commentsfail to explain how it is even possible for an expert to reach afinal opinion on causation

before the nature of the defects at issue and their failure mechanism has been determined with
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findity.

Defendants’ silence on these critical pointsistelling. Thereis simply no logic behind its
proposal requiring Plaintiffs to address non-core issues, and submit final expert reports on those
issues, before the coreissues have been addressed. Deendants' “cart before the horse” schedule
should be rejected.

Defendants’ response relegates to a footnote their comments concerning non-core expert
discovery. That footnote suggests that there is no reason why non-core damage discovery, and

corresponding non-core expert damage disclosures, should not go forward. Plaintiffs do not

disagree. But the important point isthat Defendants’ proposed schedule called for early disclosure
of experts and final expert reports on non-core liability issues, which in tum will require ealy
completion of non-core liability discovery. Asdetailed in Plaintiffs’ initial submission and in this
reply, it isthis aspect of Defendants' proposal which makes no sense.
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