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Mary Corder, doing business as
Cor der Conveni ence Store, Inc.,
dba 7-El even 27472B,

Appeal fromthe United States
District Court for the
Eastern District of M ssouri.
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Mary Corder owns a snmall 7-El even food store in St. Louis. In
August 1994, an enployee working alone at the store on three
occasi ons exchanged a total of $305 in cash for $610 in food stanp
coupons offered by a Departnent of Agriculture investigator. The
Departnent's Food and Consuner Service (FCS) then charged Corder
with illegal trafficking in violation of the Food Stanp Program
See 7 U S.C. 88 2021, 2024(b)(1); 7 CF.R 88 271.2, 278.2(a).
Corder requested that she be assessed a civil nonetary penalty in
lieu of permanent disqualification from the Program FCS
determ ned that Corder neets the criteria for a nonetary penalty
set forth in 7 CF.R 8 278.6(i) and inposed the maxi num penalty
aut horized by statute, $40, 000. Corder commenced this action
seeking judicial review of the sanction. The district court



granted FCS summary judgnent, and Corder appeals. Concl uding that
the formula used to determne this nonetary penalty is arbitrary
and capricious, at |least as applied to Corder, we reverse.

Congress has dealt harshly with food stanp traffickers --
those who barter food stanps for cash, guns, drugs, or other
i neligible consideration. Prior to 1988, 7 U S . C. § 2021(b)(3)
mandat ed permanent disqualification of first offenders, a sanction
so harsh -- because of its devastating inpact on stores doing
business in low incone neighborhoods -- that reviewing courts
struggled wth the question whether innocent store owners should be
liable for enployee trafficking. In 1988, Congress anended the
statute, authorizing FCS to inpose a nonetary penalty in lieu of
per manent disqualification in carefully limted circunstances. 7
US C 8§ 2021(b)(3)(B) (1988). The legislative history clarified
that innocent store owners are |liable, while recognizing the need
for a |l ess harsh nonetary sanction in sone cases:

The permanent disqualification of retail food stores

upon the first trafficking offense -- wthout any
eval uation of preventive nmeasures taken or conplicity in
the trafficking -- seens excessively harsh

* * * * *

The Commttee expects [FCS] to continue to
vigorously pursue and puni sh those perpetrators invol ved
in food stanp fraud, including store personnel and owners
that are ~culpable or negligent wth respect to
trafficking offenses. . . . However, innocent persons
should not be subject to the harsh penalty of
disqualification where a store or concern has undertaken
and inplenented an effective program and policy to
prevent viol ations.

Wth Secretarial discretion, we can be assured that the
puni shment will nore closely fit the crine.

H R Rep. No. 100-828, pt.1 at 27-28 (1988). See generally Ghattas
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v. United States, 40 F.3d 281 (8th Cr. 1994); Freednman v. United
States Dep't of Agric., 926 F.2d 252, 255-59 (3d Cir. 1991).

In this case, it is undisputed that Corder tinely requested
and net the criteria for the alternative nonetary sanction. She
subm tted substantial evidence that she was neither aware of nor
benefitted fromthe violations,! and that she had in place before
the violations occurred a conprehensive conpliance policy and
enpl oyee training program See 7 CF.R 8 278.6(i). Therefore, in
January 1995, FCS granted her request for the alternative sancti on,
assessing a claimfor $610 in actual loss, see 7 CF. R § 278.7(a),
and a civil nonetary penalty of $40,000, the maxi num aut hori zed by
7 U S . C § 2021(b)(3)(B). Corder appeal ed, and an adm nistrative
review officer affirmed, concluding that the penalty was conputed
in accordance with the fornmula for first offenders set forth in 7
CFR 8278.6(j)(1)-(3). The district court agreed.

The $40,000 penalty at issue is a quasi-crimnal sanction
See First Am Bank v. Dole, 763 F.2d 644, 651 & n.6 (4th Gr.
1985); United States v. Sanchez, 520 F. Supp. 1038, 1040 (S.D. Fl a.
1981), aff'd, 703 F.2d 580 (11th Cr. 1983). Fromthe standpoint
of its economc inpact on Corder and her enterprise, the penalty is

i ndi stinguishable froma crimnal fine. Congress has specified the
factors that are relevant in inposing crimnal fines, including
defendant's ability to pay, the burden a fine wll inpose on
def endant and any dependents, the |oss defendant inflicted upon
others, and so forth. See 18 U S.C. 8 3572. In review ng crim nal
fines, this court ensures that the sentencing court has properly
considered those factors. See, e.g., United States v. Bauer, 19
F.3d 409, 412-13 (8th Gr. 1994). Simlarly, many statutes
authorizing civil fines carefully prescribe the factors an agency

The enpl oyee in question, who was not sanctioned, subnitted
a statenent that he "willingly accept[ed] food stanps for cash"
wi t hout Corder's know edge or consent.
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must consider in inposing such penalties, and reviewing courts
ensure that agenci es obey those statutory nmandates. See Merritt v.
United States, 960 F.2d 15 (2d Cr. 1992) (8 13(c) of the Shipping
Act); Eirst Am Bank, 763 F.2d at 651-52 & n.6 (Civil Aeronautics
Act); E.A A v. landy, 705 F.2d 624, 635-36 (2d Cr.) (Federa
Aviation Act), cert. denied, 464 U S. 895 (1983).

I n the 1988 anendnent, Congress did not specify the factors
FCS nust consider in inposing a civil nonetary penalty in |lieu of

per manent disqualification. Instead, Congress generally directed
FCS to exercise discretion so that "the punishment will nore
closely fit the crime." W do not construe this as a grant of

standardl ess discretion to i npose whatever fine the agency pl eases.
Rather, we believe it is a clear signal that FCS should follow
principles of fairness that Congress has nore clearly delineated in
other laws adm nistered by the Departnent of Agriculture, such as
t he Packers and Stockyards Act, 7 U S.C. § 213(Db):

In determning the anount of the civil penalty to be
assessed under this section, the Secretary shall consider
the gravity of the offense, the size of the business
i nvol ved, and the effect of the penalty on the person's
ability to continue in business.

Followng the 1988 anmendnent, FCS adopted a formula in
§ 278.6(j) of the regulations that considers none of these factors.
The fornmula starts wth one violator-specific fact -- the
violator's average nonthly food stanp redenptions in the year prior
to the violation. It then applies a series of arithnetic
mul ti pliers designed, as best we can determ ne, to guarantee that
nearly every unknowing first offender wll incur the statutory
maxi mum $40, 000 penalty. This is not the exercise of inforned
agency discretion. It is another exanple of inplenenting
regul ations that reflect a hostile attitude toward the alternative
nonet ary sanction Congress enacted in 1988. See Ghattas, 40 F.3d
at 284-85 & n.4. W conclude that a fine based entirely on this
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formula, as Corder's fine admttedly was, nust be overturned as
arbitrary, capricious, and contrary to the statute.

That | eaves the question of how we should dispose of this
case. Corder's $40,000 nonetary penalty was payable within thirty
days of assessnment, see 7 CF.R 8§ 278.6(k), and the district court
denied a stay of that penalty. In response to Corder's plea of
inability to pay, FCS in August 1995 agreed to accept an initial
paynent of $4,000 and nonthly paynents thereafter of $1000, or $500
during nonths of slow business.? Presunmably, Corder has now made
paynments under this agreenent for one and one-half years and total
paynents in excess of one-half the statutory maxi num Accordingly,
the judgnent of the district court is reversed and the case is
remanded with instructions to enter an anmended final judgnment that
comut es or voids any remai ning unpaid portion of the $40, 000 civil
nonet ary penalty.

A true copy.

Att est:

CLERK, U. S. COURT OF APPEALS, ElIGHTH ClI RCUIT.

In promul gating the regul ati ons, FCS declared that "[t]o all ow
paynment of the civil noney penalty to be spread over a | ong period
of tinme would underm ne what the Departnent believes to be the
intent of Congress. . . ." See 54 Fed. Reg. 18641, 18645 (1989).
As we noted in Ghattas, this reflects the oppressive enforcenent
tactic of pronulgating "virtually unsatisfiable regulations [which
the agency then ignores] at its pleasure.” 40 F.3d at 285 n.5.
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