UNITED STATESDISTRICT COURT
DISTRICT OF MAINE
ERNEST EDWARDS, et al .,
Plaintiffs
Civil No. 04-145-P-H

V.

GAME TRACKER INCORPORATED,

SN N N N N N N N N

Defendant!

RECOMMENDED FINDINGS OF FACT
AND CONCLUSIONS OF LAW

FAantffs Ernest L. (“Jo€’) Edwards, Jr. (“Mr. Edwards’) and Karla Edwards (“Mrs. Edwards’)
(together, “RAantiffs’) move pursuant to Federd Rule of Civil Procedure 55(b)(2) for a default judgment
againg defendant Game Tracker Incorporated (“Game Tracker”) in thisproduct-liaaility- and negligence-
based personal-injury and loss-of-consortium action. See Plaintiff’ s[sic] Request for Hearing and Default
Judgment Fed.R.Civ.P. 55(b)(2) (“Default-Jdudgment Motion”) (Docket No. 36); Complaint? On
November 15, 2005, following notice to Plantiffs and Game Tracker, ahearing as to damages was held

before me at which Plaintiffs appeared, represented by counsdl, but no appearance was made by or on

! Plaintiffs also sued Wal-Mart Stores East, LP (*Wal-Mart”), initially misidentified as Wa-Mart Incorporated. See
Complaint & Demand for Jury Tria (“Complaint”) (Docket No. 1); Answer and Affirmative Defenses of Defendant, Wal-
Mart Stores East, LP (Docket No. 4). Wal-Mart and Plaintiffs subsequently filed ajoint motion to dismiss Wal-Matfrom
the case, which was granted. See Docket Nos. 32-34. | agree with Plaintiffs and Wal-Mart that it is accordingly
appropriate to remove Wal-Mart from the caption of this case. See Defendant’s Agreed Upon Objection to Default
Judgment (Docket No. 38).



behdf of Game Tracker. Rantiffstestified and offeredthree exhibits that were admitted without objection.
| permitted Plantiffs to submit, post-hearing, three additiona exhibits a curriculum vitae of Allan S.
McCaudand, Ph.D. (“Haintiffs Exh. 4) and copies of two bankruptcy-court orders, Order Vacating
Automédtic Stay asto Creditor, Karla Edwards, In re Gametracker, Inc., Bankr. No. 04-34324 (Bankr.
E.D. Mich. Jan. 13, 2006) (Plaintiffs Exh. 5) and Order V acating the Automatic Stay, Pusuant [Sc] to 11
U.S.C. 8362(d) for Cause, Inre Gametracker, Inc., Bankr. No. 04-34324 (Bankr. E.D. Mich. Apr. 22,
2005) (Pantiffs Exh. 6). See Order Granting Plaintiffs Mation for Leave To Supplement Hearing Record
(Docket No. 45). With the benefit of the hearing and exhibits, | recommend that the court grant the
Default- Judgment Motion and adopt the following proposed findings of fact and conclusions of law.
I. Proposed Findings of Fact

1. Mr. Edwards, 57, and Mrs. Edwards, 56, who residein Minot, Maine, have been married
for forty years and have four adult children and eght grandchildren.

2. On October 11, 2002 Mr. Edwards was preparing to bow- hunt from atree sandwith an
adult son when he sustained the fal that is the cause of the injuries of which Plaintiffs complain. Mr.
Edwards ascended to the tree stand, fastened a safety belt manufactured by Game Tracker around himsdlf
and tethered it to the tree. He checked to make sure it was secure and then let go of thetether. When he
did so, the belt unexpectedly opened. Sensing that he was about to fall, Mr. Edwards searched for
something to grab but could find nothing. He plummeted approximeately seventeen feet to the ground below,

turning a somersault on hisway down and landing flat on his back.

2 A default was entered against Game Tracker on August 20, 2004 on Plaintiffs motion. See Docket Nos. 7-8.



3. Mr. Edwardswas conscious after he hit the ground. He experienced animmediate onset of
pain and had difficulty bresthing. He was unable to get up. His son cdled emergency personnel who
immobilized him on astretcher and transported him by ambulance to St. Mary’ sRegiond Medicd Center
(“S. May’s’) in Lewigton, Maire.

4, Upon Mr. Edwards arriva at St. Mary’s, the saff called aCode 11 for multiple trauma.
SeeRantiffs Exh. 1(1)(A) at 1. Mr. Edwardswas noted to be complaining of asignificant amount of back
pain, mild to moderate dyspneaand significant painin hisleft lateral chest and abdomen. Seeid.® Hecould
not move hislower extremities. Seeid. at 2. Withthead of emergency x-raysand CT scans, Joel Franck,
M.D., made a diagnosis of multiple trauma, severe thoracic spind-cord injury with parayss, complex
thoracic-spine T12 comminuted fracture, and multiple gpinous- e ement fractures of the thoracic and lumbar
spine. See Plantiffs Exh. 1(1)(B) at 1-2.* Multiple rib fractures, and the presence of a moderate left
hemothorax and ahuge |eft psoas retroperitoneal hematoma, also werenoted. Seeid. at 2.> Mr. Edwards
was placed on spind-cord protocol, and his pain was controlled with morphine.  See Fantiffs' Exh.
LD(A) at 2.

5. The following day, October 12, 2002, Dr. Franck performed a more than seven-hour

spind-tabilization surgery that included (i) a T11-12 thoracolumbar laminectomy and decompression for

$«“Dyspnea’” is shortness of breath. See Stedman’s Medical Dictionary (“ Stedman’s’) 556 (27th ed. 2000).
*“Thoracic” means“[r]elating to the thorax.” Stedman’sat 1828. The“thorax” is“[t]he upper part of the trunk between
the neck and the abdomen; it isformed by the 12 thoracic vertebrae, the 12 pairs of ribs, the sternum, and the muscles and
fasciae attached to these[.]” Id. at 1829. T12 isthe bottommost of the twelve thoracic vertebrae. Seeid. at 385. The
lumbar vertebrae, “usually five in number, [are] located in the lumbar region of the back[,]” id. & 1957, whichis*“the part
of the back and sides between the ribs and the pelvig[,]” id. a 1034. A fractureis“comminuted” if broken into several
pieces. Seeid. at 386.

®> A “hemothorax” isblood in the pleural, or lung, cavity. See Stedman’sat 807. The*“psoas’ aremusclesintheloins. See
id. at 1474. “Retroperitonea” is“[€]xternal or posterior to the peritoneum[,]” id. at 1563, whichisthe“sac . . . that lines
the abdominal cavity and covers most of the viscera contained therein[,]” id. a 1353. A “hematoma’ isamassof bloodin
alocalized area. Seeid. a 796.



remova of epidurd hematoma, (ii) a T8 through T10 and L 1 through L3 pedicle screw fixationfusion, (jii)
dabilization of T8 through L3 with titanium pedicle screwsand rods, (iv) aT11 and T12 double-crosslink
fixation for nonssgmentd trandationa and rotationa abilization, and (v) T8 through L3 posterolaterd
lumber fusons. See Plaintiffs Exhs. 1(1)(C) at 1 & 1(1)(J) at 1.°

6. The day afterward, October 13, 2002, Maria Ikoss, M.D., inserted a tube in Mr.
Edwards chest to drain blood from asmall hemothorax on hisleft Sde, where he had sustained multiplerib
fractures. See Raintiffs Exhs. 1(1)(D) & 1(1)(G).

7. Although the operation by Dr. Franck was noted to have gone very well, Mr. Edwards
required significant blood transfusonsin the daysfollowing surgery asaresult of decreased hematocrit and
coagulopathy. See Plantiffs Exh. 1(1)(J) at 2.

8. Mr. Edwardswas discharged from St. Mary’ s on October 24, 2002 and admitted thesame
day to the New England Rehabilitation Hospital of Portland (“New England Rehab”) in Portland, Maine,
where he underwent postoperative rehabilitation until discharged home on November 22, 2002. See
Paintiffs Exhs. 1(1)(J) at 1 & 1(2)(A) at 1.

9. When Mr. Edwards first was admitted to the New England Rehab, he was confined to a
whed chair and unableto move hislegs. During his stay there hewasnot in agreet ded of pain becausehe

was heavily sedated; however, he ached and felt his muscles were tight.

® A “laminectomy” is*“[e]xcision of avertebral lamina; commonly used to denote removal of the posterior arch[,]” whichis
“the flattened posterior portion of the vertebral arch extending between the pediclesand the midling].]” Stedman’sat 964.

“Decompression” is“[r]lemoval of pressure.” Id. at 462. “Internal fixation” is“stabilization of fractured bony parts by
direct f[ixation] to one another with surgical wires, screws, pins, rods, or plates.” Id. at 682. “Spinal fusion” is“an
operative procedure to accomplish bony ankylosis between two or more vertebrae.” 1d. at 720-21. “Ankylosis’ is
“[g]tiffening or fixation of ajoint asthe result of adisease process, with fibrous or bony union acrossthejoint.” Id.a90.

" “Hematocrit” is the “[p]ercentage of the volume of a blood sample occupied by cells” Stedman’'s at 796
“Coagulopathy” is“[a] disease affecting the coagulability of the blood.” Id. at 371.



10. Mr. Edwards understanding when hewastransferred to New England Rehab wasthat he
likely never would walk again. He understood that he wasto be taught how to live awheel char-bound life,
He managed to maintain a positive outlook mentaly and did not become depressed. However, he was
upset to think that he was never again going to be the same person he was prior to the accident and that he
likely would be unable to resume the kind of physical work he had donedl of hislife, including work inthe
congructiontrade. Hewas gpprehensive about the future and concerned about hisahility to providefor his
family.

11. During his stay a the New England Rehab Mr. Edwards underwent physica and
occupational therapy and participated intraining in activitiesof daily living pursuant to the Spind Cord Injury
pathway, including bladder retraining. See Aantiffs’ Exh. 1(2)(A). Hedsowassent for aconsultationwith
Behaviord Medicine for assstance, inter alia, in coping drategies. Seeid. at 1. Hedid“extremdy well
with his thergpeutic goals, was able to progress . . . out of bed to whedchair activities and at the time of
dischargewas ableto function at amodified independent level with wheelchair activities” |d. Hegradudly
regained movement in hislegs, commencing with areturn of movement inthe lower part of hisleft foot. He
was noted on dischargeto have* actualy shown neurologic recovery in hislower extremitieswhere hewas
able to contract dl mgor muscle groups and demondtrate limited active range of motion in his weight
bearing joints” 1d.

12.  Atthetimeof hisdischarge homeMr. Edwardswas<till confined to awhed chair, dthough
he was able to get up out of it on hisown. Prior to Mr. Edwards return home, Mrs. Edwards oversaw
renovations to the coupl€ s mobile home, including the addition of awhedchair ramp and the widening of
doors. A hospital bed and portable toilet were ingtdled for Mr. Edwards use. Initidly, upon hisreturn,

Mr. Edwards required what Mrs. Edwards described as “total care,” including help dressing, attending to



persond hygiene and exercising hislegstwo to threetimesaday. Hewasnot ableto get into the bathroom
because it had not yet been modified. Mrs. Edwards provided most of his needed care, although the
couple’'s daughter adso checked in on them periodicdly and sometimes took her father to medicd
gppointments. During this period of time Mr. Edwards pain continued to be controlled by medications,
however, he dill felt achy.

13. For aperiod of approximately ayear Mr. Edwards underwent outpatient physica therapy
and svimming-pool therapy two to three times a week, and his progress was monitored by severd
physicians (including Dr. Franck, Douglas Farrago, M.D., and Ronad E. Snyder, M.D.). See Rantiffs
Exhs. 1(4)-(6). Despite preexisting severe arthritisin his knees, which hampered his progress, see, e.g.,
FAantiffs Exh. 1(2)(B) at 1, he gradudly regained strength and mohility. By January 21, 2003 he was
noted to be able to stand and take afew steps at parald bars Seeid. Asof March 25, 2003 hewasable
to walk morethan twenty feet and was, overdl, “markedly improved since hislast visit” two monthsearlier.

See Raintiffs Exh. 1(2)(C) at 2.

14.  AsMr. Edwards became stronger he was able to begin waking insde the house using a
walker while continuing to use a whedlchair outdoors. He eventually was able to walk using two cane
crutches. Approximately oneyear after the accident heweaned himself completdly fromthewhed charr. As
of October 9, 2003 Dr. Franck described him as “walk[ing] with Canadian crutches and [] totally
independent. He has even gone hunting.” See Rantiffs Exh. 1(5)(C). Mr. Edwards continuesto walk
using either awalker or two cane crutches and continues not to require physica assstancein activities of
daly living such asdressing. However, he cannot walk any distance without crutchesandisunlikely ever to

be able to walk again unasssted. Over the padt five or Sx months, Plantiffs have noticed aregressionin



Mr. Edwards abilities. He does not have as much strength or control as he previoudy did. Hedragshis
feet more now and has greater difficulty getting in and out of chairs.

15.  Asof April 14, 2003 Mr. Edwards was diagnosed with chronic pain syndrome. See
Hantiffs Exh. 1(4)(A). He was prescribed medications to control his pain, including Percocet and
Oxycontin. Seeid. & Pantiffs Exh. 1(4)(B). However, because of sde effects, including effects on his
memory and bowels, Mr. Edwards eventua ly stopped taking pain medications. He experiencespaininthe
morning, a bedtime and during parts of the day. He has difficulty degping and must change postions
because of pain. He can deep for only three to four hours at a stretch.

16.  Although Mr. Edwards no longer is prescribed pool therapy, he has continued water
thergpy on his own, paying for a pool membership.

17. Prior to the accident Mr. Edwards was a hedlthy, outdoors-loving and physcdly active
man. Although he suffered from arthritis of the knees, he engaged in manud |abor for aliving and gregtly
enjoyed a variety of pastimes, including golfing, hunting and fly-fishing. He had no history of back pain.
See, e.g., Fantiffs Exh. 1(1)(A) at 1. Mrs. Edwards testified that Since the accident, her husband is“a
totaly different person.”

18.  Theaccident affected Mr. Edwards sexud functioning and, asaresult, Plaintiffsno longer
have sex. Mr. Edwards was unable to drive a car for gpproximatdy ayear-and-a-hdf after hisaccident.
He can hunt only in modified fashion, from afour-wheder. Heno longer isableto golf or fly-fish. Prior to
the accident, Mr. Edwards enjoyed engaging in outdoor activitieswith hisgrandchildren. He can no longer
play actively with them, take them fly-fishing or play bal with them. He can no longer engagein physca
labor for aliving. He pusheshislimitsto do what he can around thehouse; Mrs. Edwardstearfully testified

that in an attempt to move trash cans from the driveway he bent to retrieve alid cover and fdll, after which



he had to crawl to atree to be able to pull himsdf back up. Heisether unableto do, or unableto sustan
for any length of time, many household choreshe had previoudy performed routinely, such as painting and
taking out the trash. Mrs. Edwards or the coupl€ s sons now do these things. Most days Mr. Edwards
must rest in the afternoon.

19. Rantiffs have maintained a postive and accepting attitude, in part because of their strong
religious faith, and Mr. Edwards has avoided dipping into depresson. However, his temperament has
changed. He becomesfrustrated and isapt to be more quick-tempered, sharper and more demanding than
when he was able to take care of himsalf.

20. Mr. Edwards has not worked since the accident. He receives Socid Security Disability
payments, which provide congderably lessincome than he earned while working. He currently istaking
coursesin counsding through his church with aview to possibly becoming acounseor or doing chaplaincy
work.

21. Commencing a thetime of the accident, Mrs. Edwardstook an gpproximately three-marth
unpaid leave of absence from her full-time jobasacoil operator at EImet Technologiesin Lewiston, Maine
to provide emationd support for her hushand, attend to necessary renovationsto the coupl€ smaobile home
and take care of him when he was discharged home.

22. Mrs. Edwards has felt depressed most of thetime sincethe accident. Among other things,
the change in the coupl€ s socid life has been very hard on her. Prior to the accident, Plaintiffs enjoyed
participating with friends in activities such as golfing. Since the accident, Plaintiffs have been confined to
ether visting with friends or going out to dinner with them, and friends have drifted away from Plantiffs.

Mrs. Edwards no longer plays golf.



23.  The change in the coupl€'s finances o has been distressing to Mrs. Edwards. She
described the coupleas having been, prior to the accident, “where everybody likesto befinancidly — pretty
secure, and it’sjust not there anymore.”

24. Mr. Edwards accident-related medica charges total $296,611.23, broken down as
follows (i) St. Mary's: $164,550.95, (ii) New England Rehab: $44,953.20, (iii) Maine Medical Center:
$234, (iv) Dr. Farrago: $1,086, (v) Dr. Franck: $73,850, (vi) Dr. Snyder: $545, (vii) Central Maine
Medica Center: $3,306.17, (viii) Huber Associates, P.A.: $5,156, and (ix) Rite Aid Pharmacy: $2,929.91.

See Raintiffs Exh. 2.

25.  Dr. McCaudand, an arbitrator and economic consultant since 1976 with McCaudand
Economic Associates, LLC of Contoocook, New Hampshire, and a specidist in analysis of economic
damages, see Rantiffs Exh. 4, estimatesthat the present vaue of Mr. Edwards economic loss ssemming
from the accident is $468,320, see Fantiffs’ Exh. 3at 1. Thisincludes $348,413 for the present value of
earning-capacity loss, $23,065 for the present vaue of fringe- benefit |ossand $96,842 for the present value
of imputed earning-capacity loss. Seeid.

26. Mr. Edwards lost earning capacity for the years 2002 and beyond is based on his
employment as a press room worker for Dingley Pressin Lisbon, Maine as of April 2002 and his actud
earnings of $38,463.91 in the year 2001. Seeid. at 2. Although Mr. Edwardsat thetime of the accident
had begun a sheet-metal businesswith his son, the enterprise was too new to be the subject of an earning-
capacity evduation. Seeid. Dr. McCaudand assumed that Mr. Edwardswould haveretired at age 65 had
he remained capable of gainful employment. Seeid. at 3. Headjusted Mr. Edwards hourly wagerate by

a1 percent redl increase for each year beyond 2003. Seeid. at 4.



27. Imputed earning capacity, often referred to as household services, takes into account
sarvices Mr. Edwards provided that directly improved his qudity of life and estate without exchange of
money, saving the household from expenditures of funds for necessary care and services. Seeid. at 3.

[I. Proposed Conclusions of Law

1 Onduly 9, 2004 Rantiffsfiled theingtant complaint against Wa-Mart and Game Tracker,
asserting that Game Tracker, a Michigan corporation, had designed, manufactured and/or distributedthe
Game Tracker Safety Bt with extension that gave way when worn by Mr. Edwards during his October
11, 2002 hunting trip, causng the injuries of which Fantiffs complan. See Complaint 1 212, 44.
Faintiffs sought damages from Game Tracker on theories of drict liability, negligence, breach of warranty
and Mrs. Edwards' loss of consortium. Seeid. 1 35-55.

2. By motion dated August 20, 2004 Haintiffs moved for an entry of default against Game
Tracker pursuant to Federal Rule of Civil Procedure 55(g) for its falure to answer their complaint or
otherwise defend the ingtant action. See Motion for Default, etc. (Docket No. 7). The Clerk’s Office
entered the requested default the same day. See Order (Docket No. 8).

3. Game Tracker to date has not ppeared in thisaction. See generally Docket. In or about
December 2004 Plaintiffs learned that Game Tracker had filed for chapter 7 bankruptcy in the United
States Bankruptcy Court for the Eastern Didtrict of Michigan (“Bankruptcy Court”). See Joint Motion To
Stay (Docket No. 21) & exhibit thereto.

4, On or about April 22, 2005 Plaintiffs obtained an order from the Bankruptcy Court
vacating the automatic stay of any proceedings against Game Tracker to the limited extent of permitting Mr.
Edwards to pursue his personal-injury dams so long as any recoveries for sad clamswere fully paid by

proceeds of insurance. See Plantiffs Exh. 6. By order dated January 13, 2006 the Bankruptcy Court,

10



retroactive to April 22, 2004, also permitted Mrs. Edwards to pursue her persond-injury/loss-of-
consortium clams with the same condition — that any recoveriesfor her clamsbefully paid by proceeds of
insurance.

5. Haintiffs have beenin contact with insurance carriersfor Game Tracker, which haverefusd
to defend and/or indemnify Game Tracker inthislitigation. See Default-Judgment Motionat 2 & Exhs. 1-6
thereto. Plantiffs requested theingtant default judgment and hearing to determine their damages so that they
might pursue areach-and- gpply action againgt theinsurers, in accordance with the orders of the Bankruptcy
Court. See Default-Judgment Motion at 2.

6. The entry of default againgt Game Tracker establishes its ligbility to Pantiffs on therr
theories of drict ligbility, negligence, breach of warranty and Mrs. Edwards’ lossof consortium. “Thereis
no question that, default having been entered, each of plaintiff’ salegationsof fact must betaken astrueand
each of its clams must be considered established as amatter of law.” Inre The Home Rests,, Inc., 285
F.3d 111, 114 (1« Cir. 2002) (citation and interna punctuation omitted).

7. “A hearing may be required, however, to set damages when the amount isin dispute or is
not ascertainablefromthepleadings” 1d.; seealso, e.g., Fed. R. Civ. P. 55(b)(2) (unlessaplaintiff’sclam
isfor asum certain or a sum that can by computation be made certain, “the party entitled to judgment by
default shal apply to the court therefor”); KPS& Assocs., Inc. v. Designsby FMC, Inc., 318 F.3d 1, 19
(1« Cir. 2003) (“While adefault . . . condtitutesan admission of liahility, the quantum of damagesremains
to be established by proof unless the amount is susceptible of mathematica computation.”) (citation and
internd punctuation omitted).

8. Paintiffs seek an award in therange of $3 million to $4 million to compensate Mr. Edwards

for his physcd, emotiond and economic damages, as well as damages in an amount the court deems

11



appropriate for Mrs. Edwards loss-of-consortium dam. See Fantiffs Brief in Support of Damages
(Docket No. 39) at 4.

9. Mr. Edwardsis entitled to economic damagesin the amount of $764,931.23, asum that
farly and justly compensates him for accident-related medica expenses and the present vaue of his
economic lossrdated toinability to return to hisformer employment or to provide household servicesto the
degree he had prior to the accident. See, e.g., 11 M.R.S.A. § 2-715(2)(b) (consequentid damages are
avallable to compensate for ‘{ijnjury to person or property proximately resulting from any breach of
warranty”); Goldsteinv. Sklar, 216 A.2d 298, 308 (Me. 1966) (plaintiff injured by defendant’ s negligence
entitled to recover, inter alia, sum that would “fairly, reasonably and adequately compensate himfor . ..
lossdueto diminished earning capacity, past and future, proximately ascribableto hisinjury”); Smridowsky
v. Kennebec Mental Health Ass'n, No. CIV.A. CV-98-220, 2000 WL 33675676, a *4 (Me. Super.
Ct. Sept. 5, 2000) (plaintiff injured by defendant’ s negligence entitled to recover, inter alia, “ compensation
for past and future medical expenses atributable to the injury”).2

10. A plantiff injured by adefendant’ s negligence is d o entitled to recover asum that fairly,
reasonably and adequately compensates him or her for permanent physical impairment, as well as for
emationd and physcd pain and suffering and loss of enjoyment of life attributable to that negligence. See,
e.g., Hargrove v. McGinley, 766 A.2d 587, 591 (Me. 2001) (“An award for permanent impairment
provides damages to compensate for permanent loss, loss of use, redtriction of motion or impairment of
some bodily syslem or member. It addresses losses separate from pain, suffering, menta anguish or

medica expenses. Although a condition which condtitutes a permanent impairment may result in both

81t isunclear whether Mr. Edwards will succeed in transitioning to counseling or chaplaincy work and, if so,howmuchhe
(continued on next page)
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medica expensesand pain, suffering and menta anguish, it isaso possible to have apermanent impa rment
without e@ther future pain, suffering and menta anguish or future medicad expenses. Thus, permanent
imparment, where properly generated, is an dement of damages for the jury to consder separately from
any other dement of damage.”); Goldstein, 216 A.2d at 308 (plaintiff injured by defendant’ s negligence
entitled to recover, inter alia, sum “that would farly, reasonably and adequately compensate him for his
pain and auffering, past and future, mentd and physical, aswell asfor hisloss of hedth . . . proximatey
ascribable to his injury”); Swiridowsky, 2000 WL 33675676, at *4 (plaintiff injured by defendant’s
negligence entitled, inter alia, to “compensation . . . for her pain and suffering and loss of enjoyment of
life").

11. Mr. Edwards suffered fright and pain during and in theimmediate aftermath of hisharrowing
seventeen-foot fal from thetree sand. He has since endured physicd pain and suffering, particularly snce
making an understandabl e decison to wean himsdf from pain medications. Heisin pain aportion of every
day and has pan-related difficulty deeping a night. While Mr. Edwards has not become depressed, and
theleve of hisemotiona distress has been tempered by hisrdigiousfaith, strong family support and hisown
resilience of character, heexperiences humiliaion, anxiety and frustration arisgng from hislimitationsthat isof
sufficient magnitude to make him seem, to hiswife, to be adifferent person than he was before the accident
— for example, more quick-tempered and demanding. Most notably, athough Mr. Edwards made a
remarkable recovery given the catastraophic nature of hisinjuries, he has suffered asevere, permanent bodily
impairment that has greetly impacted the quaity of hislifeand will continueto do so. He can nolonger have

sexud relations with hiswife of forty years. He never again will play actively with his eight grandchildren.

will be able to earn as a result. The Social Security Administration has found him disabled from full-time gainful
(continued on next page)
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He was an outdoorsman who loved hunting, fly-fishing and golfing; now hecannot golf or fly-fish (or enjoy
those pastimes in the company of others) and can hunt only in modified fashion, from aseated positionina
vehicle

12. It is difficult to place a dollar figure on suffering and losses of the magnitude of those
endured by Mr. Edwards. However, | am satified that the sum of $1,000,000 would fairly and justly
compensate him for emotiond and physcd pain and suffering, permanent impairment and lossof enjoyment
of life attributable to Game Tracker’ swrongful conduct.

13.  Iturnnext toMrs. Edwards clamfor lossof consortium. A daim forlossof consortiumis
based on a tortious injury to the damant’s spouse that “detrimentaly affects the spousd rationship.”
Gayer v. Bath Iron Works Corp., 687 A.2d 617, 622 (Me. 1996) (citation and internd quotation marks
omitted). It is a vehicle to compensate the clamant spouse for the loss of materid services, guidance,
society, companionship, and conjugd relaions. See, e.g., Hardy v. S. Clair, 739 A.2d 368, 371 n.3
(Me. 1999).

14.  The grievous injuries sustained by Mr. Edwards affected Plaintiffs spousd relationship
detrimentaly inmany ways. Plaintiffsno longer haveasexud relationship. Mr. Edwards temperament has
changed for theworse. The couple haslost friends with whom they formerly enjoyed active pastimes such
as gafing, and Mrs. Edwards hersdf no longer plays golf. Prior to the accident, Mrs. Edwards felt
comfortableand securefinancidly; sheand her husband both worked. After the accident, shetook athree-
month unpaid leave of absence from work, her husband no longer worked, and she lost her sense of

financial security. While, prior to the accident, Mr. Edwards was hedlthy and active, and Mrs. Edwards

employment. Thus, | have not factored in any possible future earningsin arriving at his economic loss.
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was able to depend on him to perform many household tasks, upon his homecoming from New England
Rehab he was Hill s0 incagpacitated that he required totd care, which Mrs. Edwards largely provided.
While heisnow physicdly independent and, for example, nolonger needs hel p with persond hygiene, Mrs.
Edwards remains responsible for a greater share of household duties than she was prior to the accident.
For dl of these detrimentd effects of Mr. Edwards' injuries, Mrs. Edwards is entitled to an award of
$200,000.

15. In addition to damages, Rantiffs seek interest. See Complaint a 8. “Inadiversty action,
such as the present one, state law must be gpplied in determining whether and how much pre-judgment
interest should be awarded.” Saint-Gobain Indus. Ceramicsinc. v. Wellons, Inc., 246 F.3d 64, 69 n.1
(1« Cir. 2001) (citation and internd quotation marks omitted). The Law Court has “sated that the
assessment of prejudgment interest serves two purposesintheordinary civil context: firg, it compensatesan
injured party for theinability to use money rightfully belonging to that party between the date suit isfiled and
the date judgment is entered; and second, it encourages the defendant to conclude apretrid settlement of
clearly meritorious suits” Guiggey v. Great N. Paper, Inc., 704 A.2d 375, 377 (Me. 1997) (citations
and interna punctuation omitted). Anaward of prgudgment interest servesthefirst of these two purposes,
and is appropriate, in this case.

16.  Withrespect to civil actions such asthisone, in Maine* prgudgment interest isdlowed at
the one-year United States Treasury bill rateplus3%.” 14 M.R.SA. 8 1602-B(3). The*one-year United
States Treasury hill rate’ isdefined to mean “ the weekly average one-year congtant maturity Treasury yield,
as published by the Board of Governors of the Federd Reserve System, for the last full week of the
cdendar year immediately prior to the year in which prgudgment interest beginsto accrue.” 1d. 8 1602-

B(3)(A). “Prgudgment interest accruesfrom thetime of notice of claim setting forth under oath the cause of
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action, served persondly or by registered or certified mail upon the defendant until the date on which an
order of judgment isentered.” 1d. 8 1602-B(5). Game Tracker was served notice of theinstant action on
July 20, 2004. See Docket No. 6. The one-year United States Treasury hill rate for the last full week of
2003 (December 26, 2003) was 1.28 percent. See

http://www.federd reserve.gov/re easesh15/datalwf/tcmly.txt. Hence, Plantiffsareentitled to prgudgment

interest running from July 20, 2004 to the date of judgment at the rate of 4.28 percent.
[11. Conclusion
For the foregoing reasons, | recommend that the court GRANT the Default- Judgment Motion and,
conggent with the foregoing, enter judgment in favor of Plantiffs, and against Game Tracker, asfollows

A. Awarding Mr. Edwards the sum of $1,764,931.23 on his negligence, drict liability and
breach of warranty clams (Counts V, VI and VII of the Complaint).

B. Awarding Mrs. Edwardsthe sum of $200,000 on her loss of consortium claim (Count VI
of the Complaint).

C. Awarding Rantiffs prejudgment interest at a rate of 4.28 percent accruing from July 20,

2004 through the date of judgment.’

°| do not here address Plaintiffs’ request for costs, see Complaint at 8, the subject matter of which is covered by Local
Rule54.3.
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NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 20th day of January, 2006.

/9 David M. Cohen

David M. Cohen
United States Magistrate Judge
Plaintiff
ERNEST EDWARDS represented by VERNE E. PARADIE, JR.
TRAFTON & MATZEN
TEN MINOT AVENUE
P. O. BOX 470
AUBURN, ME 04212
784-4531
Email: vparadie@traftonandmatzen.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Plaintiff
KARLA EDWARDS represented by VERNE E. PARADIE, JR.
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
V.
Defaulted Party
GAME TRACKER
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INCORPORATED

Defendant

WAL-MART INCORPORATED represented by DANIEL R. MAWHINNEY
TERMINATED: 10/14/2005 THOMPSON & BOWIE
3CANAL PLAZA
P.O. BOX 4630
PORTLAND, ME 04112
774-2500
Emall:
dmawhinney @thompsonbowie.com
ATTORNEY TO BE NOTICED
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