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MEMORANDUM OPI NI ON ON DEBTOR' S
MOTI ON FOR SANCTI ONS AND | NJUNCTI ON

FACTS AND PROCEDURAL HI STORY

This matter invol ves no di sputed i ssues of fact. On May 18,
1988, Security Federal Credit Union (the "Credit Union") | oaned George W
Briggs (the "Debtor") $8,000. The debt was secured by the Debtor's 1984
Mansi on nobi | e hone, as wel | as a share account mai ntai ned by t he Debt or at
the Gredit Union. Pursuant to an automatic payroll deduction arrangenent,
$125 of the Debtor's wages was pai d weekly into his Credit Uni on account by
t he Debtor' s enpl oyer, General Motors Corp. The Credit Union then applied

t hat sumto t he nobil e home i ndebt edness and t o any anount s owed by t he



Debt or on an unsecured line of credit.

On May 15, 1991, the Debtor filed avoluntary petitionfor relief
under chapter 7 of the Bankruptcy Code, 11 U.S.C. 8101let seq. As of that
dat e, the out standi ng bal ance on t he nobi | e hone debt was $4, 432. 17, the
nobi | e hone was wort h $5, 000, and t he bal ance i n t he Debtor's account was
$5. 00. When the case was conmenced, t he Debtor al so owed the Credit Uni on
$4,595. 00 on the unsecured line of credit.

On May 22, 1991, the Credit Uni on sent the Debtor two | etters,
Debtor's Exhibits 1 and 2. Noting that the Debtor's bankruptcy "pl ac[ ed]
the Credit Union at risk for your unpai d | oan bal ance,” Exhi bit 1 advi sed
t hat the Credit Union woul d di sconti nue the Debtor's nmenber services. Both
letters stated that the Credit Union had frozen the funds in the Debtor's
account. Exhibit 1 explainedthat the funds woul d renain frozen "pendi ng
entry by t he Bankrupt cy Court of an Order with respect to said account[]."
Exhibit 2 infornmed the Debtor that "[t] hese shares are unavai |l abl e unl ess
you reaffirmyour | oan and the reaffirmati on becones valid. If youare
granted a di scharge without reaffirmng, the shares will be appliedto your
| oan bal ance."” Exhibit 2 also stated:

The Credit Uni on does not have t he power to stop your
payrol | deductions. |f you do not intend to honor
your obligations tothe Credit Union, younust filea
Payrol | Deduction Cancellationform This formmay be
obtained fromthe Credit Union. I f you do not
term nate t he payrol |l deductions, the Credit Union
wi Il assume that you intend to continue with the
payrol | deductions onthe same terns as were i n ef f ect
on the day before the bankruptcy petition was filed.



On May 30, the Credit Union's head del i nquent | oan officer,
Shar on Hogan, advised the office of the Debtor's attorney, Peter L. Bagl ey,
t hat t he Debt or woul d have to reaffirmboth debts or el se he coul d not
reaffirmeither debt. Thereafter, Ms. Hogan sent a separate reaffirmation
agreenent for each debt to M. Bagley. Creditor's Exhibits Band C. The
reaf firmation agreenents had al ready been fill ed out and si gned by Ms. Hogan
on behal f of the Credit Union. Each contained a "Decl arati on of Attorney
for Debtor(s)" which, tracking 8524(c)(3),! stated that the agreenent
"represents afullyinformed and vol untary agreenent by t he Debt or(s) and
. does not i npose an undue hardshi p on t he Debtor(s) or a dependent of

t he Debtor(s)."
Even t hough M. Bagl ey advi sed hi mnot to reaffirmthe I i ne-of -
credit debt, the Debtor signed both reaffirmati on agreenments on June 4,
1991, because he was afrai d he woul d | ose hi s honme and nenber shi p privil eges
if he did not. M. Bagley signed the declaration contained in the
reaffirmati on agreenment pertainingtothe nobile home (Exhibit C), and
returned both agreenents to Ms. Hogan. Ms. Hogan noticed that M. Bagl ey
had not signed one of them and wote to hi mon June 18, 1991, about it.
He responded with aletter dated June 19, 1991 (Creditor's Exhibit D),
stating that his refusal to signthe declaration "has no affect [sic] onthe

validity of thereaffirmationor onyour abilitytofilethereaffirmations

lUnl ess otherwi se noted, all statutory references are to the
Bankruptcy Code.



withthecourt." Theletter directed Ms. Hogantofilethereaffirnmation
agreenments with the Court. After consulting with the Credit Union's
attorney, however, Ms. Hogan refused to file either of the executed
agreenents.

On June 26, 1991, the Debtor went tothe Credit Unionto transfer
funds fromhi s share account to his nobil e hone | oan account. An enpl oyee
of the Credit Unioninfornmed hi mthat the paynent was unnecessary because
the Credit Uni on woul d be repossessi ng t he nobi | e hone shortly. The Credit
Uni on nevert hel ess al | owed t he Debt or t o nake a $750 wi t hdrawal and to apply
$375 of that sumto t he nobil e hone | oan account. The Debtor al so executed
a Cancell ation of Payroll Deduction at that tine. Creditor's Exhibit

The Credit Union subsequently filed anotiononJuly 8, 1991, for
abandonnment of the nobil e hone pursuant to 8554, and for relief fromthe
automati c stay pursuant to 8362(d)(2).2 The Debtor objected. At a hearing
conducted on July 24, 1991, | noted that the Final Report of Trustee i n No-
Asset Case was filed on June 18, 1991, fromwhich | inferred that the
trustee nade a determ nati on t hat the nobi | e hone was of "i nconsequenti al
val ue and benefit tothe estate.” 11 U S.C. 8554(b). | therefore granted

the Cedit Union's notion for abandonnent. However, | deni ed the notion for

°The original |oan agreenent relating to the nobile hone,

Creditor's Exhibit A provides: "You will be in default if you
file for bankruptcy or beconme insolvent, that is, unable to pay
your obligations when they beconme due.” It is the violation of this

provi sion which the Credit Union cited as the sole default entitling
it to repossess the nobile hone.



relief fromthe stay because the Credit Union failedto establishthat the
Debtor did "not have an equity"” in the nobile honme, as required by

8362(d)(2)(A) .2 But see Inre Cohen, No. 92-13161, 1992 Bankr. LEX S 831

(Bankr. D. Mass. June 1, 1992). | also authorized M. Bagley to file
phot ocopi es of both reaffirmati on agreenents, deem ng themto be originals
for purposes of 8524(c).

On July 26, 1991, the Debtor fil ed a noti on requesting that
findthe Credit Unionin contenpt for violatingthe automatic stay and for
unl awf ul 'y di scrim nating agai nst him The Debt or al so requested that |:
(1) order the Credit Uniontorestore his menbership privileges; (2) enjoin
the Credit Union fromfreezing or offsetting his account; and (3) enjointhe
Credit Union fromrepossessing the nobil e home absent sone post-petition
default by the Debtor. On August 1, uncontested copies of both
reaffirmati on agreenents were filed by M. Bagley. On August 15, the

di scharge was entered. An evidentiary hearing onthe Debtor's notion was

3Pursuant to 8362(c)(1), the automatic stay term nates with
respect to property which ceases to be estate property, as would
occur in the case of abandonment. But that subsection refers only to
"the stay of an act against property of the estate.” (enphasis
added). The stay inposed by 8362(a) of any other acts remains in
effect until the case is closed, dism ssed or, with exceptions not
rel evant here, the debtor receives or is denied a discharge. 11
U S C 8362(c)(2). See In re Bell, 700 F.2d 1053, 1057-58 (6th Cir.
1983). Since none of these events had occurred as of the hearing,
and since several provisions under 8362(a) enconpass nonestate
property--see, e.d., 8362(a)(5)--ny decision to grant the notion for
abandonnent did not nmoot the Credit Union's request for relief from
the stay. See generally Jal bert, Abandonnents Under the New
Bankruptcy Code, Comm L.J. Oct. 1981, pp. 360-61.
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conduct ed on October 9, 1991. After revi ewi ng post-hearing briefs, |
determ ne that | have jurisdictionunder 28 U.S.C. 81334 and that this
di spute is a core proceeding, 28 U.S.C. 8157(b)(2)(A), (C, and (O.
Pursuant to F. R Bankr. P. 7052, nmade applicabletothis contested nmatter by
F. R Bankr. P. 9014, | nowrender ny concl usi ons of | awon t he substanti ve
i ssues in dispute.

ARGUNMENTS OF THE PARTI ES

The Debt or argued that the Credit Union's actions inthis case
"have been coercive, abusive and di scrimnatory." P. 7 of Debtor's Bri ef
in Support of Mdtion for Contenpt. He clained to have "suffered
consi derabl e anguish as aresult of [the Credit Union's] illegal threats and
i mproper actions.” 1d. The nmotion raised two principal issues.

The Debt or argued that by di scontinuingits servicestohim the
Credit Unionis guilty of unlawful discrimnationinviolationof 8525(b).
The response of the Credit Uni on was t hat 8525(b) i s inapplicabl e because
it is not the Debtor's enpl oyer.

Second, the Debtor argued that the actions taken by the Credit
Uni on, whether viewed in isolation or seen as a whole, constituted a
vi ol ati on of the automatic stay i nposed by 8362(a)(6). Specifically, he
identifiedthe follow ng actions by the Credit Union as contrary tothe

stay: (1) refusingtoallowhimtow thdrawprepetition fundsin his share



account ;4 (2) threatening to repossess his nobile honme, and actually
commencing relief fromstay proceedings to permt such repossession; (3)
failingto stop his payroll|l deductions after he requested that it do so and
i nform ng hi mthat his payrol | deductions woul d conti nue accordingtothe
sane terns as prepetition unless termnated by the Debtor; (4) discontinuing
hi s menber services; (5) maintaining apolicy of not allowingreaffirmation
as to secured debts unl ess a nmenber al so reaffirns unsecured debts; and (6)
refusingtofilethereaffirmati on agreenments. The Oredit Uni on deni ed t hat

any of these actions, either separately or i n conbination, viol ated 8362(a).

For t he reasons expl ai ned bel ow, | conclude that the Credit Union
di d not viol ate 8525(b), but that it didviolatethe automatic stay. | also
hol d that the Debtor is entitledto an order enjoiningthe Gedit Unionfrom
repossessing the nobil e home absent default by the Debtor other than
viol ati on of the bankruptcy clause contained in the underlying |oan
agreenent .

. DI SCRI M NATI ON UNDER 8§525( b)

Section 525(b) reads as follows:

No private enpl oyer nay term nat e t he enpl oynent of,
or discrimnate wi th respect to enpl oynment agai nst, an
i ndi vi dual who i s or has been a debtor under this
title, adebtor or bankrupt under the Bankruptcy Act,
or an individual associated with such debtor or
bankrupt, solely because such debtor or bankrupt--

‘The Debtor argued that this action also violated §8362(a)(3),
(4), (5 and (7).



(1) is or has been a debtor under this
title or a debtor or bankrupt under the
Bankruptcy Act;

(2) has been insolvent before the

commencenent of a case under thistitle or

during the case but before the grant or

deni al of a discharge; or

(3) has not paid a debt that is

di schargeabl e in a case under thistitle or

t hat was di schar ged under t he Bankruptcy

Act .
The Debtor clainmedthat the Credit Union violatedthis subsectionwhenit
t erm nat ed hi s menber shi p, whi ch the Debtor characterized as a benefit of
hi s enpl oynment wi th General Mdtors. The Credit Union argued in response
t hat 8525(b) is inapplicabl e here because t he Debt or has never been enpl oyed
by the Credit Union.

It isnot clear whet her 8525(b) applies to any "private enpl oyer”

orifitisinsteadlimtedto private enployersof the debtor. Conpareln

re Spaul di ng, 116 B. R 567, 572 (Bankr. S.D. Oni o 1990) ("[ Section] 525(b)

isinapplicabletothis proceedingsinceit pertainsto aprivate enployer's
term nation of the enpl oynent of a debtor-enpl oyee and that i s not the

situation presented by the facts inthis proceeding."); In re Madison

MadisonInt'l of Illinois, P.C., 77 B.R 678, 680, 16 B. C. D. 453 ( Bankr.

E.D. Ws. 1987) ("[Section] 525(b) prohibits discrimnationbya'private
enployer." It isthereforeinplicit that there be an exi sting enpl oyer -

enpl oyee rel ati onshi p between the parties.")withlnre Patterson, 125 B.R

40, 24 C.B.C. 2d 1671 (Bankr. N.D. Ala. 1990); Inre Callender, 99 B.R 378




(Bankr. S.D. Ohio 1989); Inre Brown, 95 B.R 35, 18 B. C. D. 1406 ( Bankr.

E.D. Va. 1989) (all cited by the Debt or and supporting the proposition that
a debtor need not actually be enpl oyed by the discrimnating party to
prevail under 8525(b)).> But | will not decidethis issue because, evenif
it were decided in the Debtor's favor, his contention that the Credit
Union's action is subject to 8525(b) still fails.

Broadly stated, 8525(b) prohibits private enployers from
"discrimnat[ing] wwthrespect to[the debtor's] enploynent."” G venthe
text of the statute, the quoted | anguage coul d pl ausi bly be i nterpreted as
referring only to enpl oynent (past, present or prospective) withthe party
t aki ng the di scri m natory action, or as al so enconpassi ng enpl oyrment with
anentity other thanthe discrimnatory party. The Debtor argued for the
|atter interpretation. But asubstantial problemarisesif thestatuteis
So read.

A debt or subjected to enploynent-rel ated di scrimnation at the
hands of a party who i s neither a past, present or prospective enpl oyer of

t he debt or woul d presumably suffer just as nuch (or little) if the party

The nmerit of these respective positions depends to a great
extent on whether the refusal to hire a debtor because of bankruptcy
is actionable under 8525(b). Conpare Coneaux v. Brown & WIlIlianson
Tobacco Co., 915 F.2d 1264, 1269 (9th Cir. 1990) (where the court
appears to assunme that an enployer's "fail[ure] to enploy"” the debtor
could violate 8525(b)) with Madison, 77 B.R at 682 (attaching
significance to the fact that 8525(a)'s provision prohibiting
governnmental units from "deny[ing] enploynent to" the debtor based on
bankruptcy "was not carried over to 8525(b)"). If failure to enploy
is actionable, then 8525(b) necessarily covers private enpl oyers who
do not enpl oy the debtor




happens not to be an enpl oyer (of anyone) as he wouldif the party was in
fact an enployer (of someone). Yet because 8525(b) is limted to

"enpl oyers, " a broad construction of that statute would make this seem ngly
poi ntl ess distinction critical.

Thus according tothe Debtor's interpretation of 8525(b), the
propriety of the Credit Union's conduct woul d turn on whet her the Credit
Uni on enpl oys people: if it does not, then the Debtor has no cause of
action.® Neither the Debtor nor the cases he cited of fered any evi dence
that Congress intended to differentiate enpl oyers fromnonenployersinthis
f ashi on, nor do t hey propose any expl anati on--1et al one a pl ausi bl e one--as
to why such a distinction should be nade.

| f, onthe other hand, the reference in 8525(b) to "enpl oynent™”
i s under st ood as neani ng enpl oynent (past, present or prospective) withthe
entity taking the discrimnatory action--aninference whichis at | east as
pl ausi bl e as t he broader i nterpretation suggested by the Debtor--thenthe
di stinction between what i s and what i s not subject to the statute makes

sense. Entitieswhoareinapositiontofire, or have an opportunity to

deny enpl oynent to, debtors based solely onthe fact of bankruptcy clearly

6Cf course, the Credit Union has enpl oyees, and so coul d not
escape liability here based on the irrelevant fortuity that it is not

an enpl oyer. But the next case could involve, say, a physician
participating in an enpl oyer-provided group nedical plan who refuses
to treat the debtor because of his bankruptcy. It is difficult to

under st and why the outconme of that case shoul d be determ ned by

subtl eties such as whether the receptionist at the physician's clinic
is enpl oyed by the physician or by a conpany that owns the building
and | eases office space to the physician.
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pose a nore serious threat tothe debtor's livelihood than do entities
havi ng not even a prospective enployment relationship with the debtor.
It is axi omatic that statutes should be construed whenever

possi bl e soas to avoid absurd results. See Arnstrong Pai nt & Varni sh Wr ks

V. Nu- Enanel Corp., 305 U. S. 315, 333 (1938). Because §8525(b) woul d

ot herwi se require absurd di stinctions along the |lines discussed, I concl ude
t hat an action can constitute a viol ation of 8525(b) onlyif it relatesto
t he debtor' s enploynent withtheentity takingthe action. Sincethat is
not the case here, 8525(b) is not inplicated.

Evenif | were to conclude that discrimnationwhichrelatesto
t he debtor's enpl oynent with an entity other than the discrimnating party
may be subject to 8525(b), the Debtor's argunment woul d be unavail i ng.
Section 525(b) prohi bits enpl oyers fromdi scri m nati ng agai nst a debt or
"sol el y because such debtor" filed for bankruptcy. (enphasis added). The
evidence i s uncontroverted that the Credit Union's policy applies equally
t o any nenber causing the Credit Union aloss, not just those nenbers who
subject it to a bankruptcy-related loss.” Thus the policy did not

i mproperly discrimnate pursuant to 8525(b). See Duffey v. Dol lison, 734

F.2d 265, 273 (6th CGr. 1984); Inre Henry, 129 B.R 75, 78 (Bankr. E. D. Va.

1991) ("The credit union's policy . . . is appliedinanondiscrimnatory
‘Creditor's Exhibit |, a statement of Credit Union policy,
indicates that "[n]o credit will be extended to any person who has

caused a loss to the Credit Union or who is not voluntarily repaying
the loss. The Credit Union has the right to rescind all services .
to any [such] persons . "

11



manner t o bankruptcy debt ors and nondebt ors al i ke who cause a fi nanci al | oss
by not paying their debt.").

For these reasons, | conclude that the Credit Union did not
viol ate 8525(b).

1. ADM NI STRATI VE FREEZE AS A
VIO ATION OF §362(a)(3). (4). (5) & (7)

As noted, the Debtor argued that the Credit Union's freeze®
constituted aviolationof 8362(a)(6), as well as subsections (3), (4), (5)
and (7) of 8362(a). To facilitate the analysis of these all egations,
however, | wll separately consider 8362(a)(6).

Because 88362(a)(3) and (4) relate solely to property of the
estate, it isdifficult tounderstand howthe Credit Union viol ated t hose
provisionsinthis case. By definition, adebtor nolonger hasrightsin
estate property: the trustee acquires all such rights upon commencenent of
t he case. Thus therefusal of the Credit Unionto rel ease property of the

estate to the Debtor (as opposed to the trustee) clearly is not a stay

8This term which is not in the Bankruptcy Code, has been
defined in this context as foll ows:

An adm nistrative freeze . . . occurs when a
financial institution, . . . upon receiving
notice of a debtor's bankruptcy filing,
prevents wi thdrawal from accounts that a debtor
has at that institution. Typically, the debtor
both owes the financial institution a debt and
al so has funds on deposit in a checking or

savi ngs account at a financial institution.

In re Homan, 116 B. R 595, 598, 20 B.C.D. 1118 (Bankr. S.D. Ohio
1990) .

12



viol ation; indeed, such arefusal woul d be entirely prudent and appropri ate.
| therefore summarily reject the Debtor's contentionthat the Credit Uni on
vi ol at ed 88362(a)(3) or (4) by freezing the funds i n question, and wi ||
i nst ead focus on whet her the freeze constituted a viol ati on of 8§8362(a) (5)
or (7).

Section 362(a)(5) precludes creditors fromtaki ng "any act to
create, perfect or enforce agai nst property of the debtor any lientothe
extent that such lien secures a clai mthat arose before the commencenent of
t he case under thistitle.” The Credit Union froze the Debtor's account
based onits asserted right of setoff, aright whichis frequently referred

toas a"banker'slien." See, e.qg., Inre NewYork Gty Shoes, 78 B.R 426,

429, 16 B.C.D. 596, 17 C. B. C. 2d 694 (Bankr. E.D. Pa. 1987). And al t hough
a depositor | oses "ownership” rights in funds deposited in a general

account, see Union Quardi an Trust Co. v. Enery, 292 M ch. 394, 414, 290 N W

841 (1940), the deposit does create a chose in action--the depositor's right

of paymnent --whi ch can be nade subject toasecurityinterest. Seelnre CIL

Co., 71 B.R 261, 264-66 (Bankr. D. Or. 1987).

Here it appears that the Debtor granted the Credit Union a
security interest inhis shares, as the Security Agreenent executed in
connecti on with the nobil e hone | oan specifically providedthat the "l oan
i s al so secured by all the shares and deposits inall your individual and
joint accounts withthe credit union nowandinthe future.” Exhibit A

Since a"securityinterest”" isakindof "lien,"see 11 U S. C 8101(51), it

13



woul d seemthat the Credit Union's setoff right constitutesalien.® See
also 11 U. S. C 8101(37) (defininga"lien" as an"interest inpropertyto

secure paynent of a debt"); Inre Executive Associates, 24 B. R 171, 172

7 C.B.C 2d 605 (Bankr. S.D. Tex. 1982) ("If the bank has avalid!lienonthe
bank account it is clear that the exercise of any such lien right is
enj oi ned by 8362(a)(5).").

These consi derati ons notw t hstandi ng, | do not believethat a
setoff isw thinthe scope of 8362(a)(5). If aright of setoff is nothing
nor e t han a subspeci es of |lien for purposes of 8362(a), then subsection
(a)(7), whichrefers specificallyto setoffs, woul d be render ed r edundant
by subsections (a)(4) and (a)(5). Moreover, 8506(a) provides that secured
cl ai ms i ncl ude bot h cl ai ms whi ch are "secured by alien" and cl ai ns whi ch

are "subject tosetoff." Thus the Code appears to have inplicitly adopted

t he wi del y shared vi ew!® t hat a fundanment al distinction exists between a

Here and on numerous occasi ons throughout this opinion, |
interpret the statute under consideration with reference to other
provi sions of the Bankruptcy Code. This is appropriate because
statutes in pari materia "should be construed together."™ 2A N
Singer, Sutherland Stat. Const. 851.02 (4th ed. 1991). See United
Sav. Ass'n of Texas v. Tinbers of Inwood Forest Assoc., Ltd., 484
U.S. 365, 371 (1988) (describing "[s]tatutory construction” as "a
holistic endeavor"); Hammontree v. NLRB, 925 F.2d 1486, 1496 (D.C.
Cir. 1991) ("[Clourts are obligated to construe statutes harnoni ously
whenever possible.”); In re Norton, 867 F.2d 313, 317 (6th Cir.
1989); (noting that a statutory exception nust be "exam ne[d]
in the context of the entire statutory schenme").

10See, e.q., Giffin v. Continental American Life Ins. Co., 722
F.2d 671, 673 (11th Cir. 1984) ("A bank's right to set-off against a
depositor's account is often |oosely referred to as a 'banker's
lien," but the '"lien' usage has never |l ed anyone to think that the

14



setoff right andalien. See H R Rep. No. 595, 95th Cong., 1st Sess. 186
(1977) (acknow edgi ng and descri bing the differences betweenaright to
setof f and a security interest).' Andat | east for purposes of 8§362(a),
t hat distinction nmakes sense.

The enf orcenent of what m ght be called a "conventional" |ien--
say asecurityinterest inthe debtor's autonobil e--generally invol ves an
affirmative act by the creditor: it canrepossessthe car or, if the car

has al ready been repossessed, sell it as a means of satisfying the

bank held a security interest in the bank account." (quoting G | nore,
Security Interest in Personal Property (1965), pp. 315-16)); Guilds
v. Monroe County Bank, 41 Mch. App. 616, 619, 200 N.W2d 769 (1972)
(The "right of a bank with respect to general deposits is nore
accurately [called] a right of setoff [rather than a lien]." (quoting
10 Am Jur 2d, Banks, 8666 pp. 636-37)).

1A much venerated principle of statutory construction provides
that, "[w] here a statute is clear on its face, its plain meaning
shoul d be given effect without reference to |egislative history."
Arbour v. Jenkins, 903 F.2d 416, 421 (6th Cir. 1990). But the
tensi on noted between 8362(a)(5) and other provisions of the Code
creates an anmbiguity that renders this so-called "plain neaning rule”
i napplicable. See United States v. Fairman, 947 F.2d 1479, 1481-82
(11th Cir. 1991), cert. denied, 112 S. Ct. 1503 (1992); Parker v.
Dole, 668 F. Supp. 1563, 1569 (N.D. Ga. 1987); see also supra n. 9
(collecting cases for the proposition that a statutory provision
shoul d not be construed in isolation fromother provisions in the
sane statute).

Even in the absence of this anmbiguity, the plain neaning rule
shoul d not be invoked here because it is plausible that Congress did
not intend setoffs to be enconpassed within the term"lien." See |n
re ldalski, 123 B.R 222, 228-29 (Bankr. E.D. Mch. 1991) (suggesting
that the plain neaning rule "should be applied where the statutory
construction urged by a party is so inherently inprobable that it
defi es common sense,” but not where the construction "is at |east
pl ausi bl e").
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out st andi ng i ndebt edness. Section 362(a)(5), in conjunction with
8362(a)(4), precludes the creditor fromtaking such actions, whichis of
course consi stent with the stay's essential purpose of preservingthestatus

quo as of filing of the bankruptcy petition. See | CC v. Hol nmes

Transportation, 931 F. 2d 984, 987 (1st Cir. 1991); Inre Lissner Corp., 98

B.R 812, 820-21 (N.D. I'll. 1989) ("The automatic stay freezes the rights
of creditors at thetime the bankruptcy petitionis filed, assuringthat
"the status of creditors as exists at the tine of a debtor's filingis

mai ntai ned.'" (quotinglnre Rogers, 39 B.R 295, 298 (Bankr. WD. Ky.

1984))).

But whereas a lien confers the right to take some kind of
affirmati ve action agai nst the debtor’'s collateral, asetoff right isina
sense the right to do nothing: a creditor with a right of setoff can
"rightfully"” disregardthe debtor's demand for paynent to t he extent of the
anount subj ect to setoff. Thus the only neans of "enforcing" asetoff right
that really matters--fromboth the creditor's and t he debtor' s perspecti ve--
is the creditor's refusal to repay a mature and otherwi se valid

i ndebt edness. 2 | f 8362(a)(5) appliedtothe enforcenent of setoff rights,

12The courts are split on the question of whether the refusal to
pay a debt on demand based on a clainmed right of setoff is equival ent
to a setoff. Conpare In re Cusanno, 17 B.R 879, 882, 8 B.C.D. 989
(Bankr. E.D. Pa. 1982) (declining to recognize a distinction between
a setoff and an "adm nistrative hold" for purposes of 8362(a)(7),
noting that in Goldstein v. Jefferson T & T Co., 95 Pa. Super. 167,
170 (1928), the court "held that a bank's refusal to honor checks
drawn on the plaintiff's account . . . was 'sufficient evidence of
intent' to make a setoff") with Baker v. National City Bank of
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then, a creditor asserting such aright wouldlogically berequiredto
i mredi at el y honor repaynent demands notwi thstandingits right of setoff.?!3

Thus in contrast to lienhol ders who are sinply prohibited by
8362(a)(5) fromtryingto better their positionvis-a-vis other creditors,
acreditor holding aright of setoff woul d actual |y be required by t hat
subsection to take an action--repaynent of al oan notw t hstandi ng a nut ual
debt owedtoit--whichw |l al nost inevitably operatetoits detrinment.

Conpare Citizens Bank of Maryland v. Strunpf, 138 B.R 792, 794 (D. M.

1992) ("Theironicresult for Gtizens Bank was that it was hel d i n contenpt
[for freezing the debtor's checki ng account pendi ng considerationof its
notion for relief fromautonmatic stay and for setoff], was later grantedits
Motion . . . , but could not exerciseits right to setoff because (as
predi cted by G tizens Bank) Strunpf had renoved t he noney fromt he checki ng
account."). Notice that a debtor has fil ed bankruptcy may operate as a ki nd
of ceasefire order, but it does not mean that a creditor has to shoot

hinself inthefoot. Seelnre Edgins, 36 B.R. 480, 484, 11 B. C. D. 585, 10

Cl evel and, 511 F.2d 1016, 1018 (6th Cir. 1975) (inplying that a
bank's setoff "is not conplete" under Ohio law until the bank has
made the appropriate "book entries"”). | believe Cusanno represents
the better view. See infra n. 16. But even if such refusal is
deenmed not to be a setoff, it clearly is an act taken with a view
toward exercising a setoff right, and thus would constitute an "act
to. . . enforce" the setoff/lien in violation of 8362(a)(5).

13Al t hough 8542(b) arguably authorizes creditors holding a right
of setoff to refuse a turnover request made by the trustee, see infra
n. 17 and acconpanying text, that subsection would not be applicable
in cases involving 8362(a)(5) and nonestate property.
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C.B.C2d120 (9th Cir. B.A P. 1984) ("The shield of 11 U.S. C. Section 362
shoul d not be used [by the debtor] as a sword . . . .").

I nlight of these considerations, | conclude that a setoff right
isnot a"lien" for purposes of 8362(a)(5). Accordingly, |I reject the
Debtor's contention that the Credit Union violated that provision by
freezing his account.

The Debt or al so argued that the freeze viol ated 8362(a) (7). That
subsection states that the stay ari sing under 8362(a) appliesto "the setoff
of any debt owing tothe debtor that arose before the commencenent of the
case under this title agai nst any cl ai magai nst the debtor." The $5.00in

hi s account when t he Debtor fil ed bankruptcy was a prepetition debt owed by

the Credit Unionto him Union Guardian Trust, 292 M ch. at 414; Edgins,

36 B.R at 483; Inre lLearn, 95 B R 495, 496 (Bankr. N.D. Chio 1989). From

t he noment his petitionfor relief was fil ed, however, all of the Debtor's
property--includingthis choseinactionagainst the Credit Union--becane
property of the estate. 11 U. S.C. 8541. Therefore, for the sanme reason
t hat the Debt or | acked standi ng to assert viol ati on of §362(a)(3) or (4),
he | acked standi ng to assert violation of 8362(a)(7) while the asset was
property of the estate.

But while the Credit Union had no obligationto honor a repaynent
demand by t he Debtor so |l ong as the Debtor's right of paynent bel onged to
the estate, that right, which the Debtor clai ned as exenpt pursuant to

8522(d)(5), lost its status as estate property when notinely objectionto
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t he Debtor' s cl ai mof exenption of this account was filed. |nre Hahn, 60
B.R 69, 73, 14 B. C. D. 446 (Bankr. D. M nn. 1985) ("Once a debtor's claim
of exenptionto property has been al |l owed by t he runni ng of the period for
obj ectionto the clai mof exenptions under [ F. R Bankr.P.] 4003(b), the
property revests inthe debtor andis nolonger property of the estate.");

Inre Wllianson, 11 B.R 791, 797 (Bankr. WD. Pa. 1981). Sincethe Credit

Uni on' s freeze conti nued past the deadline for filing such an objection, the
Debt or does have standing to argue a 8362(a)(7) violation thereafter.

Wiet her an adm ni strative freeze viol ates 8362(a)(7) is anmatter

of much debate. See generally Patterson, 125 B. R at 45 (col | ecti ng cases
bot h pro and cononthis issue). For the reasons which foll ow, however, I
bel i eve that t he exenpted asset--the debt owed by the Credit Uniontothe
Debt or--1ost the protection af forded by 8362(a)(7) once ownershi p of the
asset revested in the Debtor.

As noted, 8362(a)(7) islimtedto "debt[s] owingtothe debtor
t hat arose before the commencenent of the case.” The quoted | anguage tracks
the definition of estate property found in 8541(a), a parallel which
suggests that 8362(a)(7) is designed solely to protect the estate. !4
Several considerations support this inference.

Section 362(a) i ncludes provisions whichinuretothe direct

41 f 8362(a)(7) was designed to enconpass nonestate property,
the limtation to prepetition debts seens rather arbitrary: Debts
owed to the debtor that accrue while the bankruptcy is pending would
appear to be no less worthy of protection than those accruing
prepetition.
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benefit of the debtor. See 88362(a)(1), (2) and (5). However, acreditor's
conpliance with these provi sions would not require it tovoidits own
securityinterest. Section 362(a)(5), for exanple, sinply precludes the
creditor fromcreating, perfecting or enforcing alien against the debtor's
property; it does not requirethecreditor toreturnthe collateral tothe
debtor. In other words, a creditor viol ates none of these stay provi sions
by refusingtorel ease tothe debtor collateral that was validly repossessed

pri or to comrencenent of the bankruptcy proceeding. See lnre Ri chardson,

135 B. R. 256, 259 (Bankr. E.D. Tex. 1992) ("In maintainingthe seized
property in the status it enjoyed just before the filing of debtor's
petition, a creditor is nmerely conplying with the spirit of the 8362
freeze."). 1

|f acreditor is prevented by 8362(a)(7) fromsettingoff its
cl ai magai nst nonestate property, however, the creditor is in effect

requiredto surrender its "collateral"--the debtor's right of paynent--and

There is authority for the proposition that such retention
violates the automatic stay. See In re Knaus, 889 F.2d 773, 775 (8th
Cir. 1989). | believe, however, that Richardson is correct. In any
event, Knaus relied on 8362(a)(3), a subsection which is expressly
limted to estate property, and 8542(a), which obliges creditors to
deliver property in their possession to the trustee unless the
"property is of inconsequential value or benefit to the estate."
(enmphasis added). | am aware of no decision to the effect that a
creditor who | egally repossessed property prepetition is required
under 8362(a) to return the property to the debtor, notw thstanding
the fact that the collateral is not property of the estate.
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receive nothinginreturn.® See supra pp. 15-16. And whereas the trustee
or debtor i n possessi on woul d probabl y be prohi bited by 8363 fromusi ng any

funds rel eased by a creditor that asserts a setoff right, seelnre Quality

Interiors, 127 B.R 391, 395-96, 24 C B. C. 2d 1823 (Bankr. N.D. Chi o 1991),
it isclear that the debtor woul d not be sorestrictedwith respect tothe
use of nonestate funds. Thereis no apparent reason why Congress woul d
underm ne t he position of suchcreditors, not for the benefit of the estate
and all creditors, but for the exclusive benefit of the debtor.
Finally, 8542(b) states that "anentity that owes a debt that is
property of the estate . . . shall pay such debt to. . . the trustee,
except tothe extent that such debt nmay be of f set under section 553 of this

title against aclai magainst the debtor.” Althoughtheutility of this

1¥Thi s anal ysis assunmes that the refusal to honor a demand for
repaynent of a debt based on a setoff right is tantanmount to setoff.
But since the right to declare a setoff is in essence the right to
refuse a paynent demand, | believe this assunption is reasonabl e.
See, e.qg., Cusanno, supra n. 12; lIn re Executive Associates, 24 B. R
171, 172, 7 C.B.C.2d 605 (Bankr. S.D. Tex. 1982); In re Mealey, 16
B.R 800, 802, 5 C.B.C.2d 1345 (Bankr. E.D. Pa. 1982); B. Clark, The
Law of Bank Deposits, Collections and Credit Cards, T11.9 (1981)
("[F] ormal bookkeeping entries are not required to perfect a setoff.”
(quoted in In re Saugus General Hospital, 698 F.2d 42, 48 (1st Cir.
1983))); Wnn, Freeze and Recoupnent: Methods for Circunventing the
Automatic Stay? 5 Bankr. Dev. J. 85, 100 (1987) ("A bank is in the
position of controlling the debtor's funds and by nere adm nistrative
"neglect' is able to circunvent the automatic stay . . . . It seens
i nconcei vabl e that Congress intended that result."” (quoted in Homan,
116 B.R. at 604))). But see, e.qg., Baker, supra n. 12; In re First
Connecticut Small Business Investnent Co., 118 B.R 179, 181 n. 1, 23
C.B.C 2d 928 (Bankr. D. Conn. 1990); In re Lee, 40 B.R 123, 126, 11
B.C.D. 1356 (Bankr. E.D. Mch. 1984).
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provi si on depends on howcourts reconcileit with 8362(a), it obviously
isintendedto provide sone ki nd of protectiontocreditors asserting a
right of setoff. Yet if 8362(a)(7) includeswithinits scope both estate
and nonest ate property, then 8362(a)(7) and 8542(b) are not coextensive:
Viathe latter subsection, Congress expressly protectedthe setoff rights
of any creditor owi ng a debt that is estate property, but established no
such protectionwith respect toacreditor claimngasetoff right agai nst
a debt that i s nonestate property. Again, | findit unlikely that Congress
woul d favor debtors over trustees in this fashion.

The puzzling incongruity between 88362(a)(7) and 542(b), as wel |
as t he ot her consi derations nmentioned, | ead ne to conclude that theinplicit
assunption ani mati ng 8362(a)(7) is that the debt owed by the creditor isin
fact property of the estate. Tothe extent that that i s not (or no | onger)
true, then the debt, althoughwi thintheliteral terns of 8362(a)(7), is not
wthinits intended scope. Under such circunstances, the court may adopt

anonliteral interpretation of the section under scrutiny, even though the

Y"Conpare, e.qg., Inre WIllians, 61 B.R 567, 573, 15 C.B.C. 2d
70 (Bankr. N.D. Tex. 1986) ("[T]he specific perm ssion granted to a
creditor in Section 542(b) to retain funds subject to setoff should
prevail over . . . Section 362(a)(7) . . . [and] the genera
prohi bition in Section 362(a)(3) which forbids acts to exercise
"exclusive control' over property of the estate.”) with, e.qg., Honman,
116 B.R at 604 ("Although the court acknow edges the opportunity
t hat 8542(b) extends to creditors with debts subject to setoff,
. Kenmba's act of freezing the debtor's account is a violation of
8362(a)(3).") and In re Rio, 55 B.R 814, 817-18 (Bankr. M D. Ala.
1985) (reasoning that, because 8542(b) is explicitly subject to 8553,
which in turn "is clearly subject to" 8362(a)(7), "[t]he act of
freezing an account is . . . stayed by 8362(a)(7)").
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secti on appears t o be wor ded unanbi guously and aliteral construction woul d
not produce an absurdresult, if it determ nes that doing sois necessary

to effectuate legislative intent. See United States v. Ron Pair

Enterprises, 489 U. S. 235, 242 (1989) (If ""theliteral application of a

statute wi Il produce aresult denonstrably at odds with the i ntenti ons of
itsdrafters' . . ., [then] theintentionof thedrafters, rather thanthe

strict | anguage, controls."” (quotingGiffinv. Oceanic Contractors, 458

U. S 564, 571 (1982))).*® Accordingly, | holdthat 8362(a)(7) isrestricted
to estate property. Because that subsecti on does not prevent a creditor
fromrefusing torepay a pre-petitionindebtedness whichis not property of
the estate, the Credit Union did not violate it by advi si ng the Debt or t hat
the funds in his account had been frozen.

I n summary, the Credit Union's adm nistrative freeze of the

8The fundanmental purpose of statutory construction is to apply
the statute in the manner intended by the |egislature. See Thonpson
v. Thonpson, 218 U.S. 611, 617 (1910). A "literal" interpretation--
i.e., one which nost easily squares with the wording of the statute
in question--is justified in nost cases because it usually serves
t hat purpose. But while it is entirely |logical and appropriate for
the court to start with the presunption that a literal interpretation
of the words of a statute will accurately reflect |egislative intent,
that presunption is generally subject to rebuttal. Ardestani v. |INS,
116 L. Ed.2d 496, 505 (1991) (characterizing the inference "that the
pl ai n | anguage of the statute expresses congressional intent" as a
"strong presunption,” but one which can be "rebutted . . . when a
contrary legislative intent is clearly expressed"); Union Bank v.
Wl as, 116 L. Ed.2d 514, 521 (1991) (where the Court inplicitly
acknow edged that the | anguage of even a clearly worded statute does
not automatically control, when it stated that, "[g]iven the clarity
of the statutory text, respondent’'s burden of persuadi ng us that
Congress intended to create or to preserve [an exception to the
statute under scrutiny] is exceptionally heavy").
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Debtor's $5. 00 did not inplicate 88362(a)(3), (4) or (7), because those
subsections inureonly tothe benefit of thetrustee. And sincetheright
tosetoff isnot a"lien" for purposes of 8362(a)(5), that subsection too
isinapplicable. Therefore, the adm nistrative freeze did not violate
8362(a)(3), (4), (5) or (7).

[11. VIO ATION OF 8362(a)(6)

The Debt or cont ended t hat nunmerous acti ons taken by the Credit
Uni on constitute a violation of 8362(a)(6). The only such action that the
Debt or explicitly argued viol ated t hat provi sion i ndependent of any ot her
actions was the freeze pl aced on the Debtor's account. Nevertheless, | wll
| ook at each of the actions separately, in additionto considering whether
t he overal | conduct of the Credit Unionis actionabl e under 8362(a)(6).1*°
Bef or e doi ng so, however, | hopetoclarify the kinds of actions which
8362(a)(6) prohibits.

The aut ormati ¢ stay i nposed by 8362(a)(6) pertains to "any act to
col  ect, assess, or recover a cl ai magai nst t he debtor that arose before the
comencenent of the case under this title." Restated for the sake of
sinplicity, subsection (a)(6) precludes any act to collect a prepetition

debt .

¥Thi s approach is preferable for analytical purposes, and it
al so provides nore useful information to creditors for future
reference. For exanple, an opinion which sinply holds in effect that
a creditor cannot do X, Y and Z | eaves unanswered the question of
whet her any one or two of those actions, separately or conbined,
woul d viol ate 8362(a).
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It is safeto assunme that subsection (a)(6) includeswithinits
scope col l ection efforts such as | awsuits and garni shnments. By these
actions, thecreditor is attenptingto collect the debt notw t hstandi ng t he
debtor's unw | lingness to pay.

It is equally safe to assunme that subsection (a)(6) does not
contenpl ate col l ection efforts whichinvol ve consensual repaynent. This
conclusionis reinforced by 8524(f), whi ch advi ses that "[ n] ot hi ng cont ai ned
i n subsection (c) or (d) of this section prevents a debtor fromvoluntarily
repayi ng any debt."2° Thus if a debt or makes an unsolicited paynent to a
creditor, the creditor does not viol ate subsection (a)(6) by depositing it
and crediting the debtor's account. Even though the creditor has taken an
actiontocollect aprepetitiondebt, subsection (a)(6) is not inplicated
because t he paynent was vol untary. Wether 8362(a)(6) isinapplicablein
this scenari o because t he st atute does not cover vol untary paynents or
because t he debtor i n such case has waived the right toinvoke the statute
isnot inportant. Either way, the debtor has no cause of acti on under that
subsecti on.

The nore difficult question is whether actions taken by a
creditor whichareintendedto notivate the debtor to voluntarily repay a
prepetition debt necessarily viol ate 8362(a)(6). For the follow ng reasons,

| believe that not all such actions are contrary to 8362(a)(6).

20Al t hough 8524 deals with the effect of the discharge,
subsection (f) thereof is not by its terns restricted to post-
di scharge repaynents.
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| f subsection (a)(6) i s construed as prohi biting any acti ons by
the credi tor ai med at obtai ning the debtor's consent torepay a pre-petition
debt, thenthecreditor's ability tonegotiate reaffirmati on agreenents is
essentially destroyed. After all, any effort by the creditor to define
repaynent terns--such as the applicableinterest rate or nonthly paynent
ampunt--is an attenpt to obtainthe debtor's consent toreaffirmthe debt
accordingtothoseterns. Andif, heaven forbid, the creditor shoul d couple
its proposed repaynment ternms with athreat torepossess the coll ateral
securing the debt if the ternms are not accepted, thenits violation of
8362(a)(6) isall thenoreblatant. To avoidrunning afoul of aliterally
appl i ed 8362(a)(6), then, the creditor woul d have to remai n st eadfastly
passive in all repaynent di scussions--accepting or rejectingthe debtor's
proposal s, but never suggesting new or different terms. | find it
i nherently unlikely that Congress intended to muzzlecreditorsinthis
fashi on, and several considerations reinforce this skepticism

Subsection 524(c) enunerates the criteriawhich nust be net in
order torender areaffirmation agreenent enforceable, and thereis no
i ndication there that the agreement would be invalidated if it is
established that any of its terns are the product of the creditor's
negotiation efforts. Yet for the reason nentioned, astrict interpretation
of 8362(a)(6) would create that startlingresult: By "actively" negotiating
t he agreenent, the creditor woul d have vi ol ated t he stay and, as nmany courts

have stated, actions takenin violationof the stay are voidabinitio.
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See, e.d., NLRB v. Edward Cooper Painting, 804 F.2d 934, 940 (6th Cir.

1986) .

A nore specific indicationthat Congress did not view8362(a)(6)
as an i npedi nent to the natural negotiation process between creditors and
debtors is found in 8524(c)(3)(A). That subsection provides that a
certificate signed by the debtor's attorney in connection with a
reaf firmati on agreenment nust decl are that the debtor was "ful ly i nf orned"
with respect tothe agreenent. And since the debtor is presumably not
“fully informed" about areaffirnmation agreenent unl ess he i s aware of the
i mplications should he fail to execute the agreenent, the notion that
8362(a) (6) precludes acreditor frommaking plainits intentions shouldthe
debtor not reaffirmis clearly contrary tothe principleof full disclosure
whi ch Congress apparently favored in the reaffirmation process. 2!

Strict interpretation of 8362(a)(6) al soruns counter tothe
Consuner Credit Anendnents enacted in 1984. A stated objective of those

amendnments was to facilitate reaffirmtion agreenents. See In re

Pendl ebury, 94 B.R 120, 124, 18 B.C. D. 999 (Bankr. E. D. Tenn. 1988). Yet
by i nposi ng a ki nd of gag order oncreditors, areaffirmation agreenment wll

be reached only if, a) the debtor is aware of theright toreaffirm b) the

2'The fact that the 8524(c)(3) certificate is to be signed by
the attorney who "represented the debtor in the course of negotiating
[the reaffirmation] agreenment” (enphasis added) is also significant.
Negotiation is by its nature a two-way street, and it is difficult to
i magi ne how the debtor's attorney could "negotiate" anything with a
creditor who could not "negotiate" back.
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debtor initiates reaffirmati on agreenents with the creditor, and c) the
parties are abl e to reach an agreenent despitethe creditor'sinabilityto
negotiateinits own behal f. Thus a strict application of 8362(a)(6) would
sever el y hanper a process that Congress, through the 1984 anendnents, tried
to sinmplify.

The court inBrown v. Pennsyl vani a St at e Enpl oyees O edit Uni on,

851 F.2d 81 (3d Cir. 1988), identified yet another problemraised by a
literal interpretation of 8362(a)(6). As discussed, 8525 inplicitly allows
nongovernnmental entities, other than the enployer (or, possibly, a
prospecti ve enpl oyer) of the debtor, to discrimnate agai nst the debtor
because she fil ed bankruptcy. But since, for exanple, "any refusal of
future services by a present creditor has sone coercive inpact” on a
debt or' s repaynent deci sion, 851 F. 2d at 85, readi ng 8§362(a) (6) as barring
all such coercive actions would prohibit conduct which, by negative
i nference, is generally permtted under 8525. |d. ("The debtor could do
indirectly through 8362 and 8524 [i.e., require acreditor to continue
services to her] what she cannot acconplish directly throughthe anti -
di scri m nation provision. W cannot findthat Congress i ntended this
result.").

Finally, aninterpretati on of 8362(a)(6) which prevents creditors
fromnegotiating reaffirmation agreenents would significantly inpair the
bankr upt cy process. Adeeply rooted principleof Arerican jurisprudenceis

to favor settl enment and, conversely, to discourage litigation. See Anerican
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Security Vanlines v. Gallagher, 782 F. 2d 1056, 1060 (D.C. Gr. 1986); Dawson

v. Pastrick, 600 F.2d 70, 75 (7th Cir. 1979). Astrict interpretation of
subsection (a)(6) woul d have the opposite effect: Creditors would be
chilled fromengagingin (let aloneinitiating) reaffirmation di scussi ons,
preferringinsteadto proceedimediately with "plan B"--whether that be a
8523 action, repossessi on of collateral, or sone ot her alternative. And
oncelitigationis commenced, the creditor woul d be wary of attenpts to
settlethedisputeviareaffirmati on. |Indeed, even where the creditor is
determ ned to negotiate areaffirmati on agreenent, its safest course woul d
betofirst fileanotionfor relief fromstaytoallowit todoso--with
the additional expenses that that procedure would entail.

Inshort, aliteral interpretation of 8362(a)(6) creates tension
bet ween t hat subsecti on and ot her provisions inthe Code, and suffers from
term nal inpracticality. G ven these problens, and the | ack of any cl ear
i ndi cation fromCongress to support such aninterpretation, | concl ude t hat
a creditor does not violate 8362(a)(6) sinply by attenptingto obtaina

debtor's consent to repay an i ndebt edness. . Beneficial Gorp. and Subs.

v. United States, 814 F. 2d 1570, 1576 (Fed. G r. 1987) ("If, of course, a
practical problembears on the i ssue of Congressional intent, we will

consider it when construing the statute."); United States v. O Donovan, 178

F.2d 810, 811-12 (7th Gr. 1949) ("Practical consideration of the probl ens
i nvol ved serves to strengthen the conclusionthat thisinterpretation of the

statute is correct."); see also supra n. 18 and acconpanying text
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(collecting cases on statutory interpretation).

But that does not nean that a creditor can solicit voluntary
repaynment with inmpunity. A "purpose of the stay, to which Congress
speci fical |l y addressed subsecti on 362(a)(6), is to prevent harassnent of the
debt or by sophisticated creditors. Sen. Rep. No. 989 at 50-51, reprinted
in 1978 U. S. Code Cong. & Ad. News at 5836-37; H. Rep. No. 595 at 125- 26,

342, reprintedin 1978 U. S. Code Cong. & Ad. News at 6086-87, 6298." Mborgan

Guar. Trust Co. v. Anerican Sav. & Loan, 804 F. 2d 1487, 1491 (9th Cir.

1986), cert. denied, 482 U. S. 929 (1987). Seealso L. King, 2Collier on

Bankruptcy, 1362.04 (15th ed. 1992).
Cbvi ously, collectionefforts that constitute harassnment are
proscri bed by 8362(a)(6). But many authorities have alsocited creditor

"“coercion" as being violative of that subsection. See, e.qg., Mrgan

Quaranty, 804 F. 2d at 1491 ("[Mere requests for paynent are not barred [ by

8362(a) (6)] absent coercion or harassnent by the creditor."); Inre Sechuan

dty, Inc., 96 B.R 37, 43, 18 B.C.D. 1177, 20 C. B. C. 2d 995 (Bankr. E. D. Pa.
1989) (" Section 362(a)(6) isintendedto protect debtors fromcreditor
coercion and harassnent . . . ."). Andwhile |l agree that "harassnment" is
not t he only ki nd of creditor behavi or prohibited by 8362(a)(6), | do not
believe that the term "coercion” is definitive.

Atraditional definitionof the verb "coerce" is "to conpel to

an act or choice." Wbster's Ninth NewCol | egiate Di ctionary (1985). The

term"conpel ," inturn, neans "to cause to do or occur by overwhel m ng
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pressure."” |d.

I f that i s what i s neant by coercion, then creditors would have
torefrainfrommaki ng any stat enent that woul d convince t he debtor that it
isinhisbest interest torepay a debt. Presumably, the creditor's input
i n repayment di scussi ons would haveto belimtedtoinformationthat would
have only a "m | d" or, perhaps, a "noderate" i nfluence onthe debtor; if the
i nformati on m ght be determnativeinthe debtor's mnd, the creditor nust
keep silent. Suchdistinctionsaredifficult tojustify fromatheoretical
standpoi nt, and offer Iittl e gui dance to creditors concerni ng what i s and
is not perm ssible.

Mor eover, since a creditor with great | everage--such as the
ability toforeclose onthe debtor's residence--would al nost i nevitably
cross the magi cal "coercion" lineif it informedthe debtor of its intent
t o exerci se that option shouldthe debtor fail toreaffirm the coercion
st andard woul d resurrect nost of the probl ens di scussedwith respect to a
strict interpretation of 8362(a)(6). | therefore do not believe that the
standard functions as an acceptable test.

| do believe, however, that those courts which speak in terns of
creditor "coercion" areontheright track. The word has an undeni abl e
pej orative connotation, andit is that extra "baggage," rather thanits
preci se definition, which | believe captures the essence of what is
pr ohi bi t ed by subsection (a)(6). The rel evance of this distinctioncan be

illTustrated by the foll owi ng hypotheticals.
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Inthe first scenario, creditor Atells debtor Athat if the
debt or does not reaffirma debt secured by the debtor's only vehicle, the
creditor will repossess it.

In the second scenario, creditor B holds an unsecured claim
agai nst debtor Band a security interest inone of several tel evisi ons owned
by debtor B s sister for her separate debt. The sister's obligationisin
technical default. Creditor Btells the debtor that it will repossess his
sister's TV if he refuses to reaffirm

Conparing these two scenari os, debtor Ais probably under nore
pressuretoreaffirmthanis debtor B: usingtheterm"coercion" inits
neutral, nonpejorative sense, | would say that creditor Ais actingina
nore coercive fashion than creditor B.

But i f one focuses on t he negative connotation associated with
theterm | believe nost people wuldagreethat it isonly creditor Bthat
isattenptingto "coerce" the debtor. The basis for thedistinctionis the
contractual and | ogi cal nexus between debtor A s refusal to repay andthe
act of repossession, arelationship which does not exist withrespect to
debt or B's repaynent and t he action threatened by creditor B. Wilethe
ultimatumin both scenarios is legal, only creditor Bis "qguilty" of
coercioninits normative sense, because it is sinply not "playingbythe

rules."” Conparelnre Guinn, 102 B.R 838, 843, 19 B.C. D. 811, 21CB.C 2d

229 (Bankr. N.D. Al a. 1989) (suggesting that acredit uni on whi ch sought

relief fromthe stay sothat it coul d forecl ose a nortgage nmay have vi ol at ed
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8362(a)(6), noting that "[e]ven the | east sensitive notion of goodfaith
deal i ngs woul d condemm an effort of acreditor to put a debtor in default
on a debt by refusing the debtor's paynment” (enphasis added)). Andit is
onl y behavi or of the type exhibited by creditor Bwhich | believe 8362(a)(6)
is designed to prevent.

Havi ng m ni m zed t he i nportance of what m ght be called the
“"technical " definition of coercion, however, | do not nmean t o suggest t hat
t hat definition--which goestothe persuasive force that an act exerts on
the target of the action--istotallyirrelevant. If the act taken by a
creditor i s sonethi ng which areasonabl e person woul d not vi ewas havi ng an
appreci abl e effect onthe debtor's deci sion as to whether tovoluntarily
repay a prepetitionindebtedness, thenl do not believe that 8362(a)(6) is
viol ated. But assum ng that this m ni numthresholdis reached, the extent
to which an action is likely to influence a debtor is not rel evant.

I n sunmary, an action?®taken by a creditor inthe process of
seeking voluntary repaynent of a prepetition indebtedness violates
8362(a)(6) only if the action (1) could reasonably be expected to have a
significant i mpact onthe debtor's determ nati on as to whet her to repay, and

(2) iscontrary to what a reasonabl e person woul d consi der to be fair under

22ln this context, the term"action" includes the refusal to act
and the communi cation of an intent to take an action or refrain from
taki ng an acti on.
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t he circunstances. 2

Broadl y speaking, | believe that an action by a creditor which
isillegal satisfiesthe secondcriterion, unless thereis acolorable
argunment to be nade for the legality of the action. Mst peopl e woul d agree
that it isinappropriate for acreditor toattenpt to pressure a debtor into
repayi ng a debt by taking (or threatening to take) anactionif the creditor
coul d not advance a pl ausi bl e | egal theory establishing the exi stence of the
asserted right.

Conduct whi ch anpunts to harassnment woul d of course al so be
unfair for purposes of 8362(a)(6). Again, any reasonabl e person woul d be
of fended by t he notion that a creditor could, for exanpl e, nake repeat ed
| at e ni ght phone calls tothe debtor or threatento place ads in the | ocal
newspaper cal | i ng t he debt or a deadbeat as nmeans of col | ecting a prepetition
debt .

These | att er exanpl es denonstrate that "harassnent” real |y shoul d
be vi ewed as a subspeci es of "coercion,"” rather than as a f ormof conduct
whichisdistinct fromit. Soinstead of speakinginterns of "harassnent
or coercion,"” as many courts do, it is nore appropriate to refer to
"harassnment or other fornms of coercion that are unfair."”

Wth these considerationsinmnd, | will nowapply the foregoi ng

23AI t hough the fairness inquiry is arguably as vague as the
"coercion" standard, its virtue is that it gets closer to the heart
of the matter. So while | may still have to contend with a slippery
slope in applying this test, nmy consolation is in knowing that | am
at | east on the right nountain.
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standard to the facts of this case.

A. The adm ni strative freeze

The funds whi ch the Credit Uni on subjectedto an adm ni strative
freeze ampunted to only $5.00, a sum which | do not believe would
significantly influence a reasonable person's decision regarding
reaf firmation of a $4, 595 unsecured i ndebt edness. Thus the Credit Union's
action does not satisfy the first part of the two-pronged test under
8362(a)(6).

Nor didthe freeze neet the second criterion. For the reasons
previously stated, the CGredit Union did not viol ate 8362(a)(3), (4), (5) or
(7) by inplenenting the freeze. And | see no basis for concl udi ng that the
freeze was ot herwi se unfair. Accordingly, | holdthat the freeze i nposed
by the Credit Union did not constitute a violation of 8362(a)(6).

B. Repossessi on

Thr oughout the course of negoti ati ons between the parties, the
Credit Union's "threat" of repossessingthe Debtor's nobil e home was no
doubt pervasive. But such pressure is inherent in the reaffirmtion
process; the only way the Credit Uni on coul d di spel it woul d be to renounce
its securityinterest inthe nobile hone, andit woul d be absurdtorequire
creditors to take such action to avoid violating 8362(a).

Inreview ng the Credit Union's conduct, then, | nust focus on
affirmative acts that i n essence rendered explicit the (always inplicit)

t hreat of repossession. Inthisregard, the Debtor identifiedtwo actions
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by the Credit Union: (1) the advice by the Credit Uniontothe effect that
t he Debt or need not make any nore paynents on hi s nobile home | oan, as it
i ntended to repossess the hone; and (2) therelief fromstay notionfiled
by the Credit Union for the purpose of repossessing the hone.

Turning nmy attentionfirst totherelief fromstay notion, there
i s some support for the argunent that such anotioncanitself constitute
a stay violation,? and a nonfrivol ous argunent can be made for that
conclusion. If, for exanple, acreditor holdingonly an unsecured claim
triesto harass the debtor intoreaffirmngthe debt by seeking relief from
the stay in order to repossess the debtor's autonobile, then 8362(a)(6)
woul d seemto be inplicated. After all, such an actionis clearly coercive.
And si nce the notion has absol utely nolegal nerit, one could characterize
the tactic as unfair.

But thereis greater support for the propositionthat acreditor
does not violate the automatic stay by filing a pleading in the hone

bankruptcy court. Seelnre North Coast Village, Ltd., 135 B. R 641, 643-

44, 22 B.C.D. 874 (9th Gr. B. A P. 1992) (collecting cases); see al so Hol nes

Transportation, 931 F. 2d at 987 (" The automatic stay . . . preclud[es] and

nullif[ies] nost postpetition actions and proceedi ngs agai nst the debtor in

nonbankruptcy fora. . . ." (enphasis added)). | believe that these cases

24See |n re Guinn, 102 B.R 838, 843, 19 B.C.D. 811, 21 C.B.C 2d
229 (Bankr. N.D. Ala. 1989) ("The Court . . . is not required at this
time to determ ne whether . . . the filing of the creditor's notion
for relief fromthe stay is, of itself, harassive and, therefore,
coercive and, thus, a violation of [the automatic] stay.").
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are correctly deci ded.
The | egi sl ative history relating tothe automati c stay provides
as follows:

The automati c stay i s one of the fundanental debtor
protections provided by the bankruptcy laws. . . . It
stops all collectionefforts. . . Wthout it, certain
credi tors woul d be abl e t o pursue their own renedi es
agai nst the debtor's property. Those who acted first
woul d obt ai n payment of theclainms inpreferenceto
and to the detri nent of other creditors. Bankruptcy
is designed to provide an orderly liquidation
procedure under which all creditors are treated

equal ly.

H R Rep. No. 595, 95th Cong., 2d Sess. 340 (1977), reprintedin 1978 U. S.

Code Cong. & Admi n. News 6296 (gquoted in In re Atlantic Business and

Comunity Corp., 901 F. 2d 325, 327 (3d Cir. 1990) (enphasis added)). See

also, e.qg., Brock v. Ruscolndustries, 842 F.2d 270, 273 (11th Gr.), cert.

deni ed, 488 U.S. 889 (1988) ("The purpose behind the automatic stay
provisionis'tofacilitate the orderly adm nistration of the debtor's

estate.'"” (quotingDonovanv. TMCIndustries, 20 B.R 997, 1001, 9 B. C. D.

536 (N.D. Ga. 1982))).

Thi s enphasi s on an "orderly |iqui dation procedure" suggests t hat
t he automatic stay i s desi gned to stop those col |l ection efforts which occur
out side the forumof the bankruptcy court. Rather than insul atingthe
debt or fromall such efforts, the objective of the stayistoinsurethat
the wrath of creditors is funneledintothe bankruptcy court, where it

bel ongs.
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As st ated, see supran. 18 and acconpanyi ng text, the court mnust
sonetinmes interpret astatuteinamanner at odds with its apparent nmeani ng
inorder togiveeffect totheintent underlyingthe statute. And while the
act of filing a pleadinginthe bankruptcy court nmay be seen as a vi ol ati on
of the "letter" of the 8362(a) stay, it does not violateits spirit. Thus
| holdthat the Credit Union didnot violate 8362(a)(6) by filingits notion
for relief fromthe automatic stay.

The next issue is whether the Credit Union's advi ce of i nm nent
repossessi on was contrary to the stay. The statenent coul d reasonabl y have
been expected to have a significant i npact on the Debtor's deci sion on
whet her to repay the unsecured indebtedness.?® It mght therefore
constitute aviolationof 8362(a)(6) if the Credit Union did not have a
| egal right to repossess.

To establishtheillegality of the Credit Union's threatened
repossessi on, the Debtor argued that the CGredit Unionwas in fact precl uded

fromrepossessi ng the nobil e hone. He clainedthat the Gedit Union wai ved

2°The Debtor had already reaffirmed the unsecured | oan when the
Credit Union advised himof its intention to repossess the nobile
home. Thus the decision which such advice could be expected to
i nfluence actually related to certification of the unsecured
reaffirmati on agreenent. But that does not change the analysis for
pur poses of 8362(a)(6), because an act to obtain such certification
is an "act to collect"” the unsecured |loan: since certification of a
reaffirmati on agreenent obviates the need for judicial approval of
t he agreenent pursuant to 8524(c)(6), the Credit Union's chances of
obtai ning an enforceable reaffirmati on agreenment (and, therefore, the
Debtor's faithful performance of the agreenment) would inprove
substantially if the agreenment were certified.
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its right to enforce the bankruptcy clause contained in the security
agreenent by agreeingtothe Debtor's reaffirmation of the debt whichthe
nobi | e home secures.

The Credit Unioninplicitly conceded that its right torepossess
t he nobi |l e honme on t he strength of a vi ol ati on of the bankruptcy cl ause
woul d be wai ved i f it had signed an enf orceabl e agreenent wi th t he Debt or
for reaffirmati on of the nobile honme debt. But it deniedthat it entered
intoavalidreaffirmation agreenent regardi ng the secured debt. Thus the
i ssue of whether the Credit Union had aright torepossess the nobil e hone
turns on the enforceability of that agreenent.

The Credit Union did not contend that the nobile hone
reaffirmation agreenent fails to neet any of the applicabl e requirenents for
enforceability enunerated in 8524(c). But that subsection becones rel evant
only if the parties have in fact entered i nto an ot herw se enforceabl e
agreenent. And the Credit Union argued t hat they di d not because t here was
no neeting of the mnds with respect to the terns of reaffirmation.

The agreenent s which the Gredit Uni on signed and forwarded to M.
Bagl ey's office wereineffect anoffer by the Credit Unionto allowthe
Debtor toreaffirmthe debts. And the Debtor understood that this offer was
a "package deal"--i.e., he could only validly accept the offer by
reaffirm ng both debts. But while it was cl ear that both debts had to be

"reaffirned, " each party apparently had a di fferent understandi ng as t o what

that termnmeant. The Credit Union did not contend that it explicitly
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required M. Bagley tocertify bothreaffirmati on agreements as a condition
of its offer, but argued that such a condition was inplicit. Not
surprisingly, the Debtor deniedthat certificationwas atermof the Credit
Union's offer.

An agreenent toreaffirma debt i s made "between a hol der of a
claimand the debtor."” 11 U. S.C. 8524(c). The debtor's attorneyis not,
properly speaking, apartytothe agreenent. It isthereforeinaccurateto
definereaffirmati on as necessarily includingthe declaration describedin
8524(c)(3). And sincel donot believe, nor didthe Credit Union all ege,
that "reaffirmation” is generally understood as including attorney
certification, the question boils down to whether the Credit Uni on sai d or
di d anyt hi ng whi ch shoul d have caused t he Debtor torealizethat theterm

carried special significanceinthis context. See Heritage Broadcasting Co.

v. WI| son Gommuni cations, 170 M ch. App. 812, 818, 428 N. W 2d 784 (1988) ("A

meeting of the m nds i s judged by an obj ective standard, | ookingtothe
express words of the parties and their visibleacts, not their subjective

states of mnd.").

As not ed previously, the proposed reaffirmation agreenents were
sent by the Gedit Uniontothe Debtor's attorney, and i ncl uded t he | anguage
requi red by 8524(c)(3) with a place for M. Bagley to sign. But it is
standard practice for creditorstoincorporateacertificationintotheir
reaf firmati on agreenents, and there i s not hi ng extraordi nary about t he fact

that the Credit Union's offer was comuni cated through the Debtor's
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attorney. At best, these factors m ght reasonably be expected to have | ed
the Debtor to infer that the Credit Union hoped for (or perhaps even
anticipated) certification. However, neither the formof the reaffirmation
agreenents nor the manner in which they were presented warrant the
concl usi on that the Debtor shoul d have known that certification was a
prerequisite to valid acceptance of the offer.

The Credit Union argued that certificationwas aninplicit term
of its offer because t he Debt or knew, or shoul d have known, that there was
no ot her way for the agreenments to be rendered enforceable. It basedthis
assertiononthe follow ng syllogism areaffirmation agreenent cannot be
made enforceable unless it is certified by the debtor's attorney pursuant
t o 8524(c)(3) or approved by the court pursuant to 8524(c)(6); M. Bagley's
participationinthe reaffirmtion di scussions took t he agreenents outsi de
the scope of 8524(c)(6), which by its terms is |limted to "case[s]
concer ni ng an i ndi vi dual who was not represented by an attorney during the
course of negotiating [the reaffirmati on] agreenent”; therefore, only M.
Bagl ey coul d val i date t he agreenents. There aretwo fatal flawsinthis
t heory.

The first is the Credit Union's assunption that the Debtor
i nterpreted--or shoul d have i nterpreted--8524(c)(6) i nthe sane manner as
the Credit Union. It isclear fromM. Bagley's correspondence to the
Credit Union that he didnot believethat judicial approval pursuant to

8524(c)(6) was precluded under the circunstances, a position which he
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reprised at the hearing on the Credit Union's notion.

There i s al so no basi s for concl udi ng that the Debt or shoul d have
under stood that an uncertifiedreaffirmati on agreenent cannot be approved
by the court under 8524(c)(6) if it is "tainted" by | egal representation.
The Credit Union cited no case which so held, and | amnot aware of any such
authority. On the other hand, at |east two courts assunmed w t hout
di scussi on that judicial reviewunder 8524(c)(6) isnot limtedin the way

the Credit Uni on contended. Seelnre Mtchell, 85 B.R 564, 565 n. 1

(Bankr. D. Nev. 1988) ("Should the debtor wish to negotiate [a
reaffirmation] agreenent agai nst the advice of counsel he may do so,
however, the debtor nust . . . persuade the court . . . that the agreenent

satisfies the requirenents of 11 U. S.C 8524(c)(6)(A)."); Lnre Rei denbach,

59 B. R 248, 250-51, 14 C.B. C. 2d 573 (Bankr. N.D. Onhi o0 1986) (i ndicati ng
t hat court approval of an uncertifiedreaffirmation agreenent is required
when the agreenent is signed by the debtor agai nst the advice of his
attorney). Thus the Oedit Union's novel interpretati on of 8524(c)(6), even
i f sound, does not justify the conclusionthat the Debtor shoul d have known
that only M. Bagley could nmake the agreenments enforceable.

A nore fundanental problemwiththe Credit Union'stheoryisits
prem se. The argument presupposes that it woul d be unt hi nkabl e for the
Oedit Uniontoallowthe fate of theline-of-credit reaffirmation agreenent
torest in the hands of M. Bagley. |If it were unthinkable, then the

Debtor's professedinterpretationof the Credit Union's offer m ght be
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di sm ssed as unreasonabl e and sel f-serving. Cf. Fisher v. Stolaruk Corp.,

110 F.R D. 74, 76 (E.D. M ch. 1986) (all ow ng t he def endant to resci nd an
accepted of fer, basedin part onthe court's conclusionthat "the size of
the offer al one put plaintiff onnotice of the [defendant's] m stake"). But
that is not the case.

Assum ng that certificationwere the only neans by which the
reaffirmati on agreements coul d be rendered enforceabl e, thenit would be
entirely understandabl e, and perhaps expected, that the Gedit Union's offer
woul d specify that valid acceptance necessitated certification of both
agreenents. After all, the Credit Union's objective was to obtain two
enforceabl e reaf fi rmati on agreenents, and such a condi ti on woul d prevent M.
Bagl ey fromthwarting t hat objective by the sinpl e expedi ent of certifying
only the nobile home reaffirmati on agreenent. But a party who is
out negot i at ed cannot successfully petitionthe court torewite acontract
toincludeterns that it "should have" includedinthe first place. See

G nsbergv. Linen Service Co., 292 Mch. 70, 75-76, 290 N. W 331 (1940)

(enpl oynent contract statingthat the plaintiff's salary would "not abate
because of sickness or disability" woul d not be construed by the court as

meani ng " brief or casual sickness or disability" (enphasisinoriginal),

even though such alimtati on m ght be necessary to avoi d "a hardshi p upon
defendant," as "[a] contract cannot be nade by constructi on because it |ater
appears that a different agreenent shoul d have been consunmated i n the first

i nstance"). Thus the standard for determ ning whether atermisinplicit
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inanoffer i s not whet her the of feror woul d have been wi se to make the term
explicit.

| nst ead, the appropriate standard i s, as nenti oned, whet her the
of f eree shoul d knowunder the circunstances that thetermis a part of the
offer. And evenif, as the Credit Uni on postul ated, only M. Bagley's
certification couldrender the agreenents enforceable, | do not believe that
t he Debt or shoul d necessarily have inferred that certification was a
condition for valid acceptance of the Credit Union's offer. Acreditor's
apparent willingnesstotrust the debtor's attorney to determ ne whet her to
sign the 8524(c)(3) declaration, and thereby render a reaffirmation
agreement enforceable, is not sostartlingastojustify the conclusionthat
a reasonabl e person woul d have real i zed that the of fer was, so to speak, too
goodto betrue. Thus evenif, contrary tothe facts here, both parties
wer e operating under the assunptionthat only M. Bagley's certification
coul d render the reaffirmati on agreenents enforceable, | see no basis for
hol di ng t hat t he Debt or coul d not validly accept the Credit Union's offer

absent certification of both agreenents. 26

26Al t hough not argued by the Credit Union, its letter advising
the Debtor that his account funds would remain "unavail abl e unl ess
you reaffirmyour |loan and the reaffirmation becones valid," Exhibit
2 (enphasis added), m ght have caused the Debtor to suspect that the
Credit Union's offer contenplated something nore than the Debtor's
signature on the reaffirmati on agreenents. But the offer and the
letter were not contenporaneous: the letter was dated May 22, and
the Credit Union's offer was made no earlier than May 30. And since
the offer did not reiterate the condition regarding validation of the
agreenents, the Debtor could reasonably have inferred fromthat
om ssion that he need only reaffirmthe debts to accept the offer.
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| therefore conclude that the nobil e home reaffirmati on agr eenent
was bi nding onthe Credit Union despite M. Bagley' s refusal tocertifythe
line-of-credit reaffirmati on agreenent. That bei ng the case, the Credit
Uni on had no contractual grounds for repossessing the nobile hone, asits
ri ght to enforce the bankruptcy cl ause was wai ved by the reaffirmation
agreenent. ?” However, | do not believe that the Credit Union's contention
regarding the validity of the nobil e horme agreenment was frivol ous. There
bei ng no ot her basis for concl udi ng that it was sonehow"unfair" for the
Credit Union to threaten repossession, | hold that by maki ng such a
statenent after execution of thereaffirmation agreenent and before the
filing of the notionfor relief fromthe stay, the Credit Uni on di d not
violate 8362(a)(6).

C. Failingto Stop Payroll Deducti ons and Requiringthe Debtor to Take
Affirmative Action to Discontinue Prepetition Paynent Terns

The Debt or cl ai ned t hat the Cancel | ati on of Payrol| Deduction

dat ed June 26, 1991, was actual |y t he second such formt hat he conpl et ed.

Thus | do not believe that the letter offers significant support for
either party regarding the terns of the Credit Union's offer.

2 n a suppl enental post-hearing brief, the Debtor argued that
the Credit Union could not have invoked the bankruptcy clause even if
he did not validly reaffirmthe nobile home debt. Conpare Bell, 700
F.2d at 1058 (stating that such clauses are enforceabl e post-

di scharge) with In re Bryant, 43 B.R 189 (Bankr. E.D. Mch. 1984)
(characterizing Bell's statenment as dictum id. at 193, and "urg[i ng]
the Sixth Circuit to reconsider its position,” id. at 196). | need
not address that issue here, since | have held that the clause was
rendered unenforceable by virtue of the parties' reaffirmation
agreenent .
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Accordingtothe Debtor, the Credit Unionfailedto stopthe deductions
pursuant to a cancel |l ati on formt hat he si gned on or about May 15, 1991.
But t he Debt or of fered no evi dence to substantiate this assertion. His
t heory was therefore not proven.

As noted, one of the Credit Union's letters toldthe Debtor that
"[1]f youdonot term nate the [automatic] payroll deductions, the Credit
Unionw |l assune that youintendto continue w ththe payroll deductions
on the sane terns as were in effect on the day before the bankruptcy
petitionwas filed." Exhibit 2. The Debtor was justifiedin believingthat
theallusionintheletter tocontinuinginaccordance withthe "sane terns"
as exi sted prepetition nmeant that the Credit Uni on woul d conti nue to apply
the funds received by it pursuant to the automati c deduction to the
out st andi ng bal ances on both the secured and unsecured | oans.

I n defense of the Credit Union's policy, it can be argued t hat
a debtor who fails torespondto acreditor'sinvitationto termnate
autonati c | oan paynments on a prepetition debt has established aw I lingness
to repay such a debt. Because these postpetition paynents are (by negative
i nference) voluntary in nature, the argunent goes, they are expressly
permtted by 8524(f), andthe creditor is therefore not inviolation of
§362(a).

Argunents to that effect have been consistently rejected by the

courts. SeelnreHelluns, 772 F. 2d 379, 381-82 (7th G r. 1985) (collecting

cases) (holding that creditors cannot all ow postpetition funds to be
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automatically appliedto a prepetitionindebtedness absent "sone positive
i ndi cation that debtors indeedintendtovoluntarily assunme their pre-
petition debts"). But sinceHellums ruledthat a creditor who al |l owed
automati c paynents to conti nue postpetition viol ated 8362(a)(6), id. at 381,
it isnot directlyrelevant tothe question of whether the Credit Union's
action was patentlyillegal, andthereforeunfair. After all, the point of
my inquiryintothelegality of the Credit Union's actionisto determ ne
if it constituted aviolation of 8362(a)(6). Soto avoidengagingin a
t aut ol ogi cal exercise, that i nquiry nmust focus on whet her the acti on was
illegal for reasons other than 8362(a)(6).?28

Sone courts have hel d that a creditor who al |l ows aut omati c | oan
payment s t o conti nue postpetition absent express aut hori zation by t he debt or

viol ates 8362(a)(3). See, e.q., Inre Shepherd, 12 B.R 151, 153, 7 B.C. D.

956, 4 C.B.C. 2d 1479 (E.D. Pa. 1981). But subsection (a)(3) is not
applicabl e here because it pertains only to estate property, and a chapter

7 debtor's postpetition earnings do not constitute property of the estate.

11 U. S.C. 8541(a)(6). See, e.q., Inre Gorski, 85 B. R 155, 156 ( Bankr.
M D. Fla. 1988).

Because the Credit Union's action was t aken before t he Debt or

recei ved his di scharge, cases hol ding that such conduct viol ates the

281 f the Supreme Court or Sixth Circuit had held that such

action violates 8362(a)(6), | would of course apply that holding to
this case. But that result would follow fromthe principle of stare
decisis, not from application of the two-pronged analysis that | have

devel oped under 8362(a)(6).
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di scharge i njunction i nposed by 8524, see, e.qg., Inre Holland, 21 B.R 681,

688, 9 B.C.D. 385, 6 C.B.C.2d 1307 (Bankr. N.D. Ind. 1982), are also
i nappl i cabl e.

| have not uncovered any case, other than those citing
88362(a)(3) and (6) or 8524, which heldthat acreditor actedillegally by
indicating it would apply the debtor's postpetition earnings to a
prepetition indebtedness until otherw seinstructed by the debtor. Mreto
t he point, I cannot di smss as frivol ous the i nplied-consent argunent which
can be fashi oned i n support of the Credit Union's position. | therefore do
not believethat the Credit Union's action was unfair as representingthe
assertion of a right which it clearly had no right to assert.

But t hat does not end the i nquiry. Under the standard which I
have devel oped, acreditor's action may be perfectly legal (or, asinthis
case, arguably Il egal) and yet viol ate 8362(a)(6) for reasons strictly
relatedto societal norms. And | believethat the Credit Union's tactic
fitswthinthis category: The "no-response-neans-okay" ploy i s an unsavory
sales trick, the general disdainfor whichis evidenced by statutes which
i nval i date "conmi t ments" obtained in that manner.2° | therefore holdthat

the Credit Union's conduct was unfair for purposes of 8362(a)(6).

%See, e.q9., Mch. Conp. Laws 8445.131 ("No person . . . shall
offer for sale goods where the offer includes the voluntary and
unsolicited sending of goods . . . not actually ordered or requested

by the recipient, either orally or in witing. The receipt of any
such unsolicited goods shall be deened for all purposes an
unconditional gift to the recipient.").
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| also believe that the Credit Union's requirenment of an
affirmati ve act by the Debtor to di sconti nue automati c | oan paynents coul d
be expected to i nfluence the Debtor's deci sion regarding reaffirmation of
t he unsecured debt. Alikely objective--if not the only one--in adopting
this sort of approachis to maxim ze t he anount recovered on a prepetition

debt sinply by virtue of the debtor'sinertia. See Helluns, 772 F. 2d at 381

(referringto"[a]nautomati c wage assi gnnment that | ulls an unt hi nki ng
debtor into paying-off [sic] a dischargeable debt").

Even had t he Debt or pronptly conpliedwiththe Credit Union's
ternms for di scontinuingthe automati c paynments, hundreds of dollarsin
post petiti on wages nmay have been appliedto his unsecured | oan. Thus the
bal ance of the unsecured | oan that the Debtor woul d have had to reaffirm
as a condition for reaffirm ng his nobil e hone i ndebt edness, woul d be
reduced to t hat extent, maki ng the Gredit Union's demand t hat bot h debts be
reaffirmed t hat much nore appeal i ng (or, perhaps, |lessrevolting). The
Debt or m ght al so have beeninclinedtol ook at the postpetition wages
applied to the loan(s) as noney which would go for naught unl ess he
reaffirmed both | oans. Either way, the Credit Union's strategy coul d
reasonably be expected to influence the Debtor's decision regarding
reaffirmation of the unsecured i ndebt edness. | therefore conclude that the
Credit Union violated 8362(a)(6) by comruni cati ng a nessage to t he Debt or

that he had to take the initiative to term nate the automatic | oan
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paynents. 30

D. Termi nati on of Menber Services

As previously explained, the Credit Union's term nation of the
Debt or' s menber shi p servi ces did not viol ate 8525(b). The Debtor di d not
al l ege that that actionwas illegal for any ot her reason. Thus whil e the
Credit Union's action coul d be expected to have an appr eci abl e i npact on a
reasonabl e person' s deci si on regardi ng repaynment of the unsecured | oan, the
Debtor failed to establish that the action was contrary to | aw.

Nor do I find anything inherently unfair about revoking the
Debt or' s menbership privileges. Tothe contrary, | believe nost peopl e--and

certainly nost other nmenbers of the Credit Union--woul d regard such a

30To the extent the Debtor objected to the Credit Union's
contention that it could not termnate the automatic payroll deposits
absent the Debtor's authorization, his argument is without nmerit. It
appears that these arrangenents typically require witten notice from
the payee in order to ternm nate the deposits. See, e.qg., Helluns,
772 F.2d at 380; Holland, 21 B.R at 684. And even if the Credit
Uni on could have unilaterally term nated the payroll deposits (which
t he Debtor never established), its failure (or refusal) to do so
woul d have at npbst ampunted to only a trivial annoyance to the
Debt or; he would have had to withdraw the deposited funds fromthe
Credit Union instead of receiving themdirectly in the formof his
paycheck. The Credit Union acted inproperly by indicating that it
woul d apply the funds received via the payroll deposit to the
prepetition debts, not by allowing the direct deposits to continue.
Cf. Holland, 21 B.R at 687 ("[We do not hold that the Credit Union
viol ated the stay by receiving noney pursuant to the arrangenent in
this case and depositing it into the debtor's account. .
However, when the credit union transfers the noney to pay a pre-
petition debt owed to itself it has then commtted an act to coll ect
a claimand thereby violates the stay unless . . . there is clear
evi dence that, post-petition, the debtor denonstrated willingness to
voluntarily have those earnings applied to the debt.").
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sancti on as bot h reasonabl e and as a ki nd of poetic justice: after all, the
Debtor's failureto repay his debts i ncreases the cost of the Gedit Union's
services to other nenbers.

Because t her e was not hi ng unfai r about term nating the Debtor's
nmenber shi p privil eges under these circunstances, | holdthat such action did
not violate 8362(a)(6). See Brown, 851 F.2d at 85 ("Nothing in the
bankruptcy code requires this [credit union] to do business with this
debtor."); Henry, 129 B.R at 77 n. 3 ("[N o serious argunent has been nade
that the credit union shoul d be requiredto make | oans to the debtors.") .3

E. Requiring Reaffirmation of Both the Secured and Unsecured Loans

By requiring the Debtor to reaffirmhis unsecured | oan as a
condition for accedingtoreaffirmation of the secured | oan, the Credit
Uni on took an approach anal ogous to a creditor who refuses to allow
reaffirmati on of only the secured portion of a single, undersecured debt.
Because a debt or does not have the right to conpel a creditor to accept

"partial" reaffirmation of an undersecured i ndebt edness, see, e.qg., Inre

Janes, 120 B. R 582, 586 (Bankr. WD. Ckla. 1990), there woul d be not hi ng
i mproper about that creditor stating up front that the debt coul d not be

selectively reaffirmed. The fact that the Gedit Union's policy enconpassed

3'The Debtor cited In re Patterson, 125 B.R 40, 50-51, 24
C.B.C.2d 1671 (Bankr. N.D. Ala. 1990), and Guinn, 102 B.R at 841-43,
for the proposition that the Credit Union violated the automatic stay
by termi nating his nmenbership privileges. But these cases do not
clearly support the proposition and, to the extent that they do, |
find them unpersuasi ve.
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two separate | oans, instead of just one, does not call for adifferent

conclusion. But seelnre Geen, 15B.R 75, 78, 8 B.C.D. 770, 5C.B.C. 2d

733 (Bankr. S.D. Chio 1981) (holdingthat acreditor violated 8362(a) by
maki ng repaynment or reaffirmati on of an unsecured | oan a condition for
permtting the debtor toreaffirma secured | oan, but offering norationale
to support the conclusion).

Wi | e t he Code enphasi zes that areaffirmati on agreenent nust be
"vol untary"” on the debtor's part, see 88524(c) and (d), it is al so clear

that a creditor need not consent to such an agreenent unl ess theterns are

acceptabletoit. SeelnreBell, 700 F.2d 1053, 1056 (6th Cir. 1983)

("[Section] 524(c) facially contenpl ates that the creditor, for whatever

reason, may reject any and all tendered reaffirmati on offers .
(enphasi s added)). Thus while linkingthetwo loans inthis fashion would
i kel'y influence areasonabl e person's deci si on regardi ng repaynent of the
line-of-credit indebtedness, | see nothing unfair about it, and I

accordingly holdthat the Credit Union's policy didnot violate 8362(a)(6).

F. Ref usal of the Credit Union to File the Reaffirmati on Agreenents

Section 524(c)(3) specifiesthat areaffirmation agreenent is

enforceableonlyif it "has beenfiledwiththe court.” By refusingtofile

the origi nal nobile honme reaffirmati on agreenent (or returntheoriginal to
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t he Debtor so that he could file it3?), the Credit Union obligated the
Debtor tofil e a photocopy of the agreenment. Al though a duplicate docunent
isgenerally, andinthis case was, acceptedinlieuof theoriginal, the
Credit Union's tack did create an obstacl e for the Debtor that | believe was
nore than negligi bl e. 3 | ndeed, areasonabl e person m ght not even be awar e
that a photocopy of the reaffirmtion agreenment could under any
ci rcunst ances be acceptable for filingwiththe court. | therefore conclude
that the Gedit Union's refusal tofilethe original reaffirmati on agreenent
or toreturn it to the Debtor could reasonably be expected to have a
significant i npact on the Debtor's deci sion regardi ng repaynent of the
unsecured | oan. 34

Turning to the question of fairness, | believethat the Credit
Uni on was out of lineinrefusingtorelinquishcontrol of the original

nobi | e hone reaf firmati on agreenment. As di scussed, the Credit Uni on was of

32The Debtor did not claimthat the Credit Union refused to give
the original nobile home agreenent back to him nor does it appear
that the Debtor even asked for its return. Under the circunstances,
however, it is clear that such a request would have been futile.
| ndeed, the Credit Union declined the Court's invitation, during the
hearing on its relief fromstay notion, to return the agreenment to
the Debtor so that he could file it.

33The Debtor's burden woul d have been nagnified considerably had
he not retained a duplicate of the agreenent--a daunting possibility
with respect to which the Credit Union appears to have been utterly
indifferent.

34As with the Credit Union's advice regardi ng repossession, the
"concessi on” which the Credit Union stood to gain by this action was
certification of a reaffirmati on agreenment that had al ready been
executed. See supra n. 25.
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t he opi nion that the agreenent was unenf orceabl e because t here was no
meeting of the mnds with respect to it. That being the case, the
“honor abl e" way for the Credit Unionto have proceeded was to al |l owt he
Debtor tofilethe agreement andthenlitigate theissue. Instead, the
Credit Union chose a ploy that was apparently designed to render the
agreenment unenforceabl e for atechnical reasonunrelatedto the nerits of
its position--nanmely, the lack of a filed agreenent.

Thus the Credit Unionineffect issuedthis ultimtumto the
Debtor: "If you don't get your attorney to certify the unsecured
reaf firmati on agreenent, then we will do everythingin our power to prevent
you fromfilingthe fully executed nobil e honme reaffirmati on agreenent.”
By essentially holdingthe original reaffirmation agreenent hostage--with
certificationas the ransom-the Credit Uni on engaged i n exactly t he ki nd
of "nasty" behavior whichfits withinthe pejorative sense of the term
"“coercion." | therefore holdthat the Credit Uni on vi ol at ed 8362(a) (6) by
refusingtofile, or topermt the Debtor tofile, the original nobile hone
reaf firmation agreenent.

G. Credit Union's Overall Conduct

The Debtor argued that even if none of the questioned acts
i ndependent |y vi ol at ed 8362(a) (6), together they did. This assertion nust
be anal yzed carefully. If certainoptions are availableto acreditor as
a neans of obtainingreaffirmtion of a debt, and each optionis "fair" for

pur poses of 8362(a)(6), | do not believeit woul d ever be "unfair"” for the
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creditor toutilizeall of them 1 reject thenotionthat "two rights nmake
awong" insuchcircunstances. | thereforew ||l not reviewthe Credit
Uni on' s acti ons for purposes of determ ni ng whet her any of the acti ons,
al though fair in isolation, is unfair given the "totality of the
circunst ances. "

On the other hand, it is not difficult to see how several
di fferent actions taken by a creditor, each of which has only atrivial
i npact on a debtor's decisionregardingreaffirmation, couldin conbination
create an appreci abl e i npact on t hat deci sion. Thus evenif an act is not
sufficiently coerciveonits own, it may be if considered in conjunction
with other actions taken by the creditor.

Here, of course, | have already held that two of the Credit
Union's acts--inmplying that the Debtor was required to affirmatively
term nat e aut omati ¢ paynents on his prepetition|oans and refusing to permt
the filing of the original nobile home reaffirmati on agreenent--were
coercive for purposes of 8362(a)(6). Evenif these acts i ndependently do
not reach the "coercion threshold," the threshol d for each of those acts was
cl early surpassed when coupl ed with the ot her actions taken by the Credit
Uni on. And since the Credit Union acted unfairly in taking the two
descri bed actions, each constituted a violation of 8362(a)(6).

V. [INJUNCTIVE RELIEF

A request for an injunction nust be made in an adversary

proceedi ng. F. R Bankr.P. 7001(7). Thus it was i nappropriate for the Debtor
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toseek that relief inacontested matter such as this. However, when the
parties try an i ssue wi thout objection on procedural grounds, courts

generally disregardtheirregularity. See, e.qg., Thurstonv. United States,

810 F. 2d 438, 443-44 (4th Gr. 1987) (holding that the plaintiff waived an
objectiontothe defendant's failureto plead qualifiedimmunity as an

affirmati ve defense); Turchiov. Den Norske Africa, 509 F. 2d 101, 105 (2d

Cir. 1974) ("[T] he manner by which the questions are submttedtothe jury
remai ns nerely anmatter of formrather than of substance, which, |ike other
procedural matters may be wai ved by failureto make ti nmely objection.™).
| have treated it as a judgnent call whether or not to address matters
governed by F. R Bankr.P. 7001 ot her thanin the context of an adversary

proceedi ng. Conpare lnre Mon, 116 B.R 75, 76 n. 1 (Bankr. E.D. M ch.

1990) (Rule 7001(6)) withlnre Sanglier, 124 B.R 511, 512 n. 2 (Bankr.

E.D. Mch. 1991) (Rule 7001(2)). 1In this case, | conclude that the
i njunction request shoul d be addressed, prinarily because so nuch effort has
been expended by the parties and the Court. It woul d be unfair and a waste
of resources to let that effort go for naught. 35

Because the Credit Union didnot act inproperly intermnating

3%The substantial investnment of judicial tinme and resources
necessitated by the Debtor's notion denonstrates why the courts
should be vigilant in enforcing F.R Bankr.P. 7001. Determi nations
regardi ng the appropriate nunber of judicial officers and support
personnel in the bankruptcy courts are based in significant part on
t he nunmber of adversary proceedings filed and pending in each
district. To the extent parties are pernmitted to circunvent Rule
7001, those figures are underreported.
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t he Debtor' s nenbership privileges, | will not order it torestore those
privileges.

For what it'swrth, thenmgjority viewappears to be that, even
if it did not already do so prior to the date the Debtor received his
di scharge, the Credit Uni on can nowof fset the debt(s) owedto it by the

Debt or to the extent of $5.00. Seelnre Buckennmni er, 127 B.R. 233, 237,

21 B.C.D. 1276 (9th Cr. B. A P. 1991) ("Most cases holdthat avalid setoff
cl ai mcannot be def eat ed by a di scharge i n bankruptcy."). Since the Debtor
did not articul ate any t heory supporting acontrary position, | will deny
his request for an injunction barring the setoff.

Havi ng hel d t hat the Credit Union contracted away its cl ai ned
ri ght torepossess the Debtor's nobile hone wi thout afresh default, | woul d
be surprisedif it nonethel ess attenptedto do so. Still, the Debtor asked
for aninjunction and proved his entitlenent thereto. | will therefore
enjointhe Credit Union fromrepossessi ng t he nobi | e hone based on t he f act
that the Debtor filed bankruptcy.

V. DAMAGES

Al t hough the Debtor's notion al |l eged that the Credit Uni on was
in"contenpt," 8362(h) is, under these circunstances, the nore appropriate
ref erence for determ ni ng what sancti ons shoul d be i nposed on t he Credit

Union for violating the automatic stay. Seelnre Price, 103 B.R 989, 991-

92 (Bankr. ND. IIl. 1989), aff'd, 130 B.R 259 (N.D. Ill. 1991). Pursuant

to that subsection, "[a]nindividual injured by any willful violationof a
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stay . . . shall recover actual damages, incl uding costs and attorneys’

fees, and, in appropriate circunstances, nmay recover punitive damges.
A"willful" stay violationoccursif the offensive acti on was

i ntentional and taken at atine when the actor was aware of the automatic

stay. See Atl antic Business and Community Corp., 901 F. 2d at 329; Inre

Bl oom 875 F. 2d 224, 227 (9th Cir. 1989). It is obvious that the Credit
Uni on's actions--refusing torelinquishcontrol of the original nobile hone
reaf firmati on agreenment and i npl yi ng that t he Debtor nust take affirmati ve
actionto stop autonmatic | oan paynents--were i ntentional. Nor can there by
any doubt that the Credit Uni on was awar e of t he pendi ng stay. The Credit
Union therefore acted willfully in violating 8362(a)(6).

The Debtor asked that he be awarded "a significant sum as
nonet ary damages" i n conpensati on for the "angui sh" he suff ered because of
the Credit Union's m sconduct. P. 7 of Debtor's Brief in Support of Mtion
for Contenpt. The Debtor is entitledto damages for nental angui sh "tothe

extent that actual injury has been proved.” Penbaur v. City of G ncinnati,

882 F. 2d 1101, 1104 (6th Cr. 1989). However, the only evi dence submtted
at the hearing insupport of his contention that he experienced any ki nd of
trauma as aresult of the Credit Union's acti ons was t he Debtor's own vague
and concl usory testinony tothat effect. Because the Debtor "failedto
provi de speci fic and definite evidence of his own nental angui sh, anxi ety

or distress,"” Wskotoni v. Mchigan Nati onal Bank-Wst, 716 F. 2d 378, 389

(6th Gr. 1983), that all egati on was unproven, and hi s request for damages
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based on nental anguish will accordingly be denied.

The Debt or al so asked for reasonabl e attorney fees. The Credit
Uni on opposed that request, noting that the Debtor obtained |egal
representation pursuant to alegal services planthat was paidin advance
as an enpl oyee benefit.

The col | ateral source rul e provides that "benefits recei ved by
the plaintiff froma source whol |y i ndependent of and col |l ateral tothe
wr ongdoer wi I | not di m nish the damages ot herw se recoverabl e fromt he
wrongdoer. " 22 AmJur 2d, Danmages 8566 (1991). Wth exceptions not rel evant
here, thisrule applies to actions soundingintort which, asinthis case,

are governed by federal substantivelaw Hartnett v. Reiss Steanship Co.,

421 F.2d 1011, 1016 n. 3 (2d Cr.), cert. denied, 400 U. S. 852 (1970) (" The

general ruleinthe federal courtsis that the collateral sourceruleis
applied . . . .").

Applyingtheruletothese facts, it is clear that the Credit
Uni on cannot escape liability for attorney fees based onthe fact that its
stay violationdidnot result inalosstothe Debtor for such fees. The
Debt or was spared addi ti onal, out-of -pocket | egal expenses only by virtue
of the fact that he obtai ned | egal i nsurance through hi s enpl oyer--i nsurance

whi ch was i n essence purchased by the Debtor. See Pattersonv. Norfolk &

Western Ry., 489 F. 2d 303, 308 (6th Cir. 1973) ("[T] he [ hospitalization

i nsurance] policy may best be classifiedas afringe benefit givenin part

consi deration for the appel |l ee's services as an enployee. . . . Thetrial
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court, therefore, was not inerror inrefusingto admt evi dence pertai ning

toit."); John G Flem ng, The Collateral Source Rul e and Cont ract Danages,

71 Calif. L. Rev. 56, 58 (1983) ("' Fringe benefits' under enpl oynent
contracts . . . aregenerallytreated nodifferently [for purposes of the
collateral source rule] than if the plaintiff had paid for them
i ndependently and on hisowninitiative; functionally, these benefits are
clearly part of the remuneration for his work.").

Denyi ng t he Debtor his right toreasonabl e attorney fees woul d
ineffect permt the Credit Unionto receive a benefit--"no-charge" | egal
servi ces--that was i ntended for the Debtor and to which the Credit Uni on had
neither a contractual or equitableright. Becausethat is exactlythe sort
of injusticethe collateral sourceruleis designedto prevent,3®| hold
that the Debtor is entitled to attorney fees pursuant to 8362(h)
notw t hst andi ng the fact that his | egal representationinthis mtter was

provi ded pursuant to a prepai d | egal services plan.?® Accordingly, | wll

36See Siverson v. United States, 710 F.2d 557, 560 (9th Cir.
1983) ("The governnent's rationale . . . ignores the collatera
source doctrine's purpose of preventing a windfall to the
def endant.").

371t bears enphasi zing that 8362(h) only authorizes the recovery
of attorney fees by the party injured as a result of the stay
violation. Cf. Phillips v. General Servs. Adm n., 924 F.2d 1577,
1582 (Fed. Cir. 1991) ("[A]lny fee award [pursuant to the Equal Access
to Justice Act, 28 U S.C. 82412] is made to the 'prevailing party,’

not the attorney. Thus, Phillips' attorney could not directly claim
or be entitled to the award. It had to be requested on behalf of the
party."). Since it is the Debtor, rather than the | egal services

pl an, who is the direct beneficiary of any fees awarded pursuant to

t hat subsection, | need not address the ethical problens posed by a
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awar d t he Debt or $500 i n attorney fees, an amount | deemto be reasonabl e
inlight of thetinme needed to conduct | egal research, draft the appropriate
pl eadi ngs, and represent the Debtor at the hearing on his contenpt notion
($100/hr. x 5 hrs.).38

Final Iy, the Debtor requested punitive danmages. Such damages are
war rant ed under 8362(h) if the stay violation involves "egregious,

i ntentional m sconduct onthe violator's part."” Inre Ketel sen, 880 F. 2d

990, 993 (8th Gr. 1989). By inplyingthat the Debtor was obligated to take
affirmative actionto term nate | oan paynents made by the Credit Uni on from
hi s automati c payroll deposits, the Credit Union resorted to a rather
devious gimmck. | do not believe, however, that its action was so
reprehensible as to justify punitive danages.

Al t hough a cl oser call, | reach the same conclusionwthregard
tothe Credit Union's refusal to allowthe Debtor to file the original
nmobi | e home reaf firmati on agreenent. | n essence, the refusal anounted to

an attenpt to deny the Debtor his day incourt: the Credit Union's ploy

request for attorney fees made on behalf of a lay organization
enpl oying the prevailing party's attorney. See, e.q., Harper v.
Better Business Servs., 768 F. Supp. 817, 820-22 (N.D. Ga. 1991).

38This figure is based on what | consider to be a typical hourly
rate for consuner bankruptcy attorneys in this area. Cf. Brown v.
Eichler, 680 F. Supp. 138, 143 (D. Del. 1988) ("[C]ounsel should
receive fees [pursuant to the Civil Rights Attorney's Fees Awards
Act, 42 U.S.C. 81988] at the prevailing market rates even though they
wor k out of a prepaid |egal services plan.”). It represents an
approxi mation of the fees that the Debtor would have incurred as a
result of the Credit Union's stay violation, but for the fact that
his | egal services were paid in advance.
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woul d have been | ess subtl e, but no nore nean-spirited, if it had threatened
to shred the ori gi nal agreenent unless its demands were net. However, the
Credit Union's refusal torelinguishthe agreenent only becane explicit in
open court, and was t hen subject tojudicial control. Thus any prejudice
coul d be, and was, substantially di ssipated. Accordingly, | concl ude that
on t he unusual facts of this case, the conduct does not warrant punitive
danmages.

VI. SUMVARY

The Credit Union violated the automatic stay by refusing to
permt the Debtor tofilethe original nobile home reaffirmati on agr eenent
and by i nplying that the Debtor had to affirmatively term nate the autonatic
payrol | deductions inorder tostopthe Credit Uni on fromappl yi ng t hose
funds to the Debtor's prepetition |oans. Since the nobile hone
reaffirmation agreenent is enforceable, the Credit Unionw || be enjoi ned
fromrepossessi ng t he nobi |l e hone based on t he Debtor' s viol ati on of the
bankruptcy cl ause. The Debtor isalsoentitledto attorney's feesinthe

anount of $500.00. An appropriate order shall enter.

Dated: July 29, 1992.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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