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Mr. Chairman and members of the Council, I am Rand L. Allen, a partner in the Washington, D.C. law firm of Wiley, Rein & Fielding and the co‑chair of the firm's Government Contracts practice group. I regularly represent companies that do business with the federal government, and who would be affected by the Contractor Responsibility Rules ‑ better known as the "Blacklisting Rules" ‑ that are the subject of this hearing. I also serve as counsel to the National Alliance Against Blacklisting ("NAAB"), a coalition of more than 1,000 government contractors, including large and small businesses, that would suffer greatly if these rules were allowed to take effect.

I am here today on behalf of NAAB to express support for the FAR Council's proposal to permanently repeal the Blacklisting Rules. Attached to my statement is a copy of the formal comments that NAAB filed prior to the issuance of the final rule in December 2000. Also attached to my statement is a copy of the Complaint filed in federal district court on behalf of several business associations ‑including the Business Roundtable, the Chamber of Commerce of the United States, and the National Association of Manufacturers ‑ to prevent implementation of the Blacklisting Rules in January 2001. Both the comments and the complaint set forth in great detail the various flaws in the Blacklisting Rules. This statement will highlight some of the more significant legal and policy reasons why the Blacklisting Rules should never have been issued ‑ and why the proposed repeal of the Blacklisting Rules represents a sound policy decision.

OVERVIEW OF THE PROBLEM

As a threshold matter, let me emphasize that ‑ contrary to some claims that these rules were simply designed to "clarify " existing law ‑ the Blacklisting Rules would have represented a major, and thoroughly unjustified shift in government procurement policy. The Final Blacklisting Rule consisted of three significant changes to the Federal Acquisition Regulation ("FAR"). First, the final rule would have amended Part 9 of the FAR to require Government contracting officers ("COs"), when determining whether a prospective contractor is "responsible," to decide whether such contractors are "in satisfactory compliance with the law." Second, it would have amended Part 52 of the FAR by increasing certification requirements for prospective contractors by requiring a certification regarding compliance with certain laws over the past three years. Third, the final rule would have amended Part 31 of the FAR by preventing the recovery of certain allowable costs by contractors, including certain legal defense costs and the reasonable costs of defending against unionization campaigns.

These significant changes to the FAR, if allowed to take effect, would have had drastic and far​reaching impacts on the procurement system. From a practical standpoint, the Blacklisting Rules would have greatly increased the private and public costs of doing business with the government. For contractors, compliance with the Rules' certification requirements alone would have imposed hundreds of miltions of dollars in record‑keeping, paperwork and compliance costs ‑ including, for example, establishment of information technology systems to track compliance with the myriad laws encompassed by the Rules. For the government, enforcement of the Rules would likewise have required substantial expenditures including, for example, the training of individual COs in the substantive areas of law
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encompassed by the rules, and the establishment of systems for agencies to share appropriate information

regarding actual or prospective contractors' compliance with the law. In addition, contractors and

government agencies alike would have been burdened by the delay and increased litigation likely to result

if these rules were allowed to take effect.

In addition to these practical costs of compliance, the Blacklisting Rules would have raised significant legal and policy issues, including for example:

•
ignoring Congressional intent with respect to the denial of contracts, as specifically expressed in various laws;

disrupting the delegation of rulemaking authority to specific agencies in the areas of law encompassed by the rule;

eliminating the longstanding requirement of a "nexus" between evidence of contractor wrongdoing and a finding of non‑responsibility;

denying contractors their rights to due process in connection with the denial of federal contracts;

‑
unraveling years of hard‑won procurement reform initiatives designed to streamline the government procurement process;

•
disturbing the federal government's stated policy of remaining neutral in matters of labor​management relations; and

•
disregarding various rulemaking procedures, including the requirements of the Regulatory Flexibility Act and the Paperwork Reduction Act, that are designed to ensure that the costs and benefits of the rule had been fully and accurately considered.

Despite the enormous practical costs of the Rules, as well as the disturbing policy and legal concerns, proponents of the Blacklisting Rules have never been able to articulate any rational need for or benefit of these significant changes. In short, as one observer remarked, these rules are a "solution in search of a problem." In light of these issues, the FAR Council's proposal to repeal these ill‑conceived rules, and to restore the status quo, is fully warranted, as a matter of procurement law and of sound public policy.

The Blacklisting Rules Are Arbitrary. Uh',mstifed. And Without Any Rational Basis.

Throughout the rulemaking process, proponents of the Blacklisting Rules repeatedly claimed that this change was needed to "clarify" the existing standards for determining "integrity and business ethics." Despite this claim, proponents of the rules were never able to identify any concrete evidence that COs and other government procurement officials (or contractors) required clarification of the "integrity and business ethics" criterion, or that COs have been unable to apply the existing standards for determining contractor responsibility. To the contrary, COs and career government procurement officials expressed vehement opposition to this purported clarification, as reflected in the public comments submitted by SBA`, GSA and EPA, and the written opposition submitted to the FAR Council by the DAR Council on behalf of DOD and NASA.
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In fact, rather than providing simplification and clarification, the Blacklisting Rules would have imposed a dramatic change in the FAR by significantly expanding the scope of the responsibility inquiry to encompass compliance with "the law." This change would have required COs to consider all relevant and credible information they receive regarding violations of federal, state, and foreign laws and regulations, as well as civil complaints filed by private parties.

The Blacklisting Rules also would have arbitrarily eliminated any nexus between the integrity and business ethics criterion and the ability of the contractor to perform a particular contract. Thus, it would have expanded the responsibility inquiry to include examination of contractor compliance with all laws ‑federal, state, and foreign ‑‑ whether or not they have to do with government procurement. This limitless expansion of the responsibility inquiry is particularly arbitrary given that the Blacklisting Rules would not have required a showing of intent with regard to any actual or alleged legal violation.

Expansion of the responsibility determination is also not feasible because it would have required a degree of skill and knowledge that few, if any, COs ‑‑ not to mention the agency attorneys with whom they are encouraged to coordinate ‑‑ possess. This regime would have required COs to possess an advanced understanding of virtually every law and regulation as well as the time and ability to apply these complex laws and regulations to the alleged facts surrounding a particular situation. In fact, because COs lack the requisite training and expertise needed to implement this rule, a number of federal agencies whose COs would have been forced to administer the Rules ‑‑ including DOD, GSA and EPA ‑ took the unusual step of submitting formal comments during the rulemaking to express their public opposition to the proposed changes.

The Rules Represent An Impermissible Expansion Of The FAR Council's Authority

Although the FAR Council has broad authority to issue procurement regulations, the FAR Council has no authority to issue regulations that effectively amend all laws (especially tax, environmental, labor and employment, antitrust, and consumer protection laws) by adding disqualification from federal contracting as a remedy for violations of those laws. This point is particularly relevant where Congress has expressly chosen not to impose that remedy. Indeed, Congress has only authorized the denial of federal contracts (i.e., debarment) as a remedy for certain violations of laws implicated by the Final Rule. In contrast, Congress has chosen not to make ineligibility for federal contracts a remedy for violations of the limitless other laws implicated by the Final Rule.

For example, for more than thirty years Congress has repeatedly rejected numerous legislative proposals to grant the Department of Labor specific authority to deny federal contracts for violations of the National Labor Relations Act, the Fair Labor Standards Act, or the Occupational Safety and Health Act. In addition, the Clean Air Act and Clean Water Act each prescribe the specific circumstances under which a violation of those substantive laws may result in the denial of federal contracts. These existing statutory remedies reflect a carefully considered and delicate balance enacted by Congress in determining whether and when a violation of a particular law warrants the denial of federal contracts. Because it would have directed individual COs to deny federal contracts for violations of the numerous laws where Congress has chosen not to enact such a penalty, the Blacklisting Rules would have represented an arbitrary act taken in excess of the FAR's statutory jurisdiction.

The Blacklisting Rules' Certifcatioh Requirement Is Contrary To Law.

The Federal Acquisition Streamlining Act of 1994 ("FASA") encouraged federal agencies to
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procure commercial items "to the maximum extent practicable" and directed amendment of the FAR to reflect this preference and to establish regulations governing acquisitions of such items. To achieve this goal., Section 8301 of the FASA amended three federal laws ‑‑ the Clean Water Act ("CWA") the Contract Work Hours and Safety Standards Act ("CWHSSA") and the Clean Air Act ("CAA") ‑‑ to prohibit federal agencies from requiring contractors to certify that they have not been convicted of an offense under these laws as a condition of award in a procurement of commercial items. By requiring contractors to certify regarding violations of all environmental, labor and employment laws ‑‑ laws which would encompass the CWA, CAA and CWHSSA ‑‑ in connection with bids and proposals for commercial item contracts, the Blacklisting Rules' amendment to FAR § 52.212‑3 would have conflicted directly with Section 8301 (a) of FASA.

The.Rules Deny Contractors' Right To Due Process In Connection With The Denial ofA Contract

Under the Blacklisting Rules, COs would not have been required to notify contractors prior to a finding of nonresponsibility. Instead, in negotiated procurements, which are governed by Part 15 of the FAR, COs would have been required to "promptly notify" a contractor of a non‑responsibility determination only after the contractor was eliminated from the competitive range or otherwise eliminated from the competition. In sealed bid procurements, which are governed by FAR Part 14, the Blacklisting Rules would have directed COs to "promptly notify" a low bidder of a non‑responsibility determination only after the bidder's bid was rejected. Thus, the Blacklisting Rules would have failed to provide a contractor that is determined by a federal agency to be non‑responsible with any notice before it is found to lack a satisfactory record of ethics and business integrity.

In addition, neither of the avenues of redress provided by the Blacklisting Rules would have afforded an aggrieved contractor any opportunity to respond to a CO's finding of non‑responsibility before the agency makes a final, stigmatizing determination that the contractor lacks integrity and business ethics. By depriving contractors of an opportunity to rebut attacks on their integrity and business ethics before a stigmatizing determination of a lack of integrity is made, the Blacklisting Rules would have offended basic notions of due process and thus would constitute an abuse of discretion that is contrary to law.

The Blacklisting Rules Revised Responsibility Standards Are Unconstitutionally V‑a~ue

The Blacklisting Rules would have required COs to determine whether a contractor has maintained a record of satisfactory compliance with the law including tax laws, labor and employment laws, environmental laws, antitrust laws, and consumer protection laws. This requirement would have been so ill‑defined and vague as to be rendered virtually meaningless. Similarly, the Blacklisting Rules did not define the terms "satisfactory compliance," "credible information," or "significant violations," which also are not defined elsewhere in the FAR, in other statutes or regulations, or in case law. As a result of these and other vagaries, contractors and COs alike would have virtually no notice of the scope of the: laws COs would consider, the sources of information that would be reviewed, or the standards upon which COs would rely in make responsibility determinations. Consequently, contractors would have been subject to ad hoc determinations that would vary from agency to agency and from CO to CO.
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The Rules' Disallowance Of Lgal~Defense Costs Is Contrary To The Major Fraud Act

In 1988, Congress expressly considered the allowability of litigation costs incurred in defense of
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Government proceedings, and its carefully considered compromise policy is reflected in the Major Fraud Act of 1988 ("MFA"). The MFA renders unallowable legal costs a contractor incurs in Governmental proceedings if: (1) the proceeding was criminal and resulted in a conviction; or (2) the proceeding was civil or administrative and resulted in (a) liability where fraud or similar misconduct is alleged, or (b) the imposition of a "monetary penalty" where fraud or similar misconduct is not alleged. In passing this legislation, Congress expressly concluded that costs incurred in unsuccessfully defending civil or administrative fraud proceedings are unallowable if the contractor is simply found liable. Importantly, however, Congress also decided that for any other civil or administrative proceeding, the costs are unallowable only if the contractor is (a) found to have violated a law, and (b) assessed a "monetary penalty." In defining "penalty," Congress explicitly excluded restitution, reimbursement, or compensatory damages such as backpay.

The Blacklisting Rules would have amended FAR § 31.205‑47 to preclude contractors from recovering legal costs incurred in a civil or administrative proceeding where there is an ultimate finding that the contractor violated, or failed to comply with any law or regulation. This would have removed the distinction, as set forth in the MFA, between fraud and monetary penalty provisions. This once again demonstrates that the Blacklisting Rules were inconsistent with the considered judgment of Congress, as set forth in statute, and therefore represented bad procurement policy.

The Rules' Disallowance Of Labor Relations Costs Disturbs The Government's Neutrality In Labor​Mauggemeut Disputes.

The FAR requires agencies to remain impartial concerning any dispute between labor and contractor management. To maintain this neutrality, the previous FAR cost principles struck a balance in the area of labor relations by (a) allowing contractors to recover a properly allocable percentage of their costs of responding to union‑organizing campaigns, while at the same time (b) obligating the Government to pa; y the higher costs of union wages (which can be retroactive to the beginning of the union campaign), employee benefits, and additional union‑related costs.

The amendment to FAR § 31.205‑21 would have disturbed this balance by disallowing costs incurred by contractors in responding to a union campaign, while at the same time continuing to allow increased contractor costs resulting from unionization. That is, to the extent that the activities in newly​designated FAR § 31.205‑21 (a) would have been deemed allowable, they would have assisted unionization whereas any costs deemed to "deter" unionization would have been expressly unallowable under FAR § 31.205‑21(b). Thus, the Blacklisting Rules would have disturbed the balance formerly recognized by the FAR and would have violated its neutrality obligations in the realm of labor‑contractor disputes.

The Rules Were Never Subiect To A Proper Analysis Under The Paperwork Reduction Act.

The primary reason for the Paperwork Reduction Act ("PRA") is to minimize the paperwork burden of private actors resulting from the collection of information by or for the Federal Government as well as to minimize the governmental cost in processing such information. OMB's regulations implementing the PRA require agencies to publish an estimate of the "total annual reporting and record​keeoing burden that will result from the collection of information" and to seek to minimize the cost of collecting, processing, and using this information.

The June 2000 proposed rules and the Final Blacklisting Rules would have amended existing FAR
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Part 52 provisions to create two new contractor certification requirements: FAR § 52.212‑3, which would have been required in all solicitations for the acquisition of commercial items; and FAR § 52.209‑5, which would have been mandatory in all solicitations exceeding the simplified acquisition threshold, currently $100,000.

The FAR Council prepared an initial PRA justification for the June 2000 proposed rules which estimated that the proposed certifications would impose an annual paperwork burden exceeding 12.8 million man‑hours, with an associated annual cost of more than $679 million on contractors and the Government. The FAR Council's second PRA justification estimated that the annual paperwork burden of the two proposed certification provisions would be less than 2.3 million man‑hours, with an associated total annual cost of $98.6 million on the public and the Government. The FAR Council then prepared a third paperwork burden estimate to accompany the Final Blacklisting Rules, which estimated that the two certification provisions impose a still lower annual burden of approximately 2.2 million man‑hours, equivalent to an annual cost of approximately $98 million to the public and the Government.

The FAR Council's final estimate of the cost imposed by the certification provisions represented a decrease of 10.6 million man‑hours (83%) and $581 million (86%) from the hour and cost estimates stated in its initial PRA justification. The FAR Council failed to provide any rational explanation for the huge discrepancy between its first PRA estimate and.the estimate published in the Final Blacklisting Rules, nor did it present any rational explanation to support the hour and cost burdens stated in its final PRA justification. The FAR Council also failed to provide a rational explanation for the estimated reduction in the paperwork burden involved in responding to the certification provisions in the Final Blacklisting Rules, as compared to the versions in the June 2000 proposed rule. Accordingly, the FAR Council's PRA paperwork burden and cost estimate, which was an important basis upon which the Final Blacklisting Rules would have been promulgated, was arbitrary, capricious, an abuse of discretion, and contrary to law.

The third PRA analysis acknowledged that contractors would be required to incorporate an "average of 6 hours per year for record‑keeping for each of the 30,000 respondents to [a CO's] request for additional information." This record‑keeping estimate was flawed in two critical respects. First, it dramatically underestimated the time required to maintain and update record‑keeping systems that would have been necessitated by the Blacklisting Rules. Second, the FAR Council's estimate improperly and irrationally determined that only the 30,000 contractors that are asked to provide additional information would have been required to implement record‑keeping systems. In fact, all 50,000 contractors that would have been affected by the certification provisions in the Blacklisting Rules would have been required to maintain record‑keeping systems to avoid potential civil and criminal liability under the False Statements Act, 18 U.S.C. § 1001, and to be able to respond to CO requests for additional information.

Further, to make effective use of the information collection imposed by the Blacklisting Rules, federal agencies would have been required to develop, acquire, install, and utilize databases to monitor a variety of actions relating to contractors, including all decisions and civil or administrative complaints indicating that a contractor has been found to have violated a federal law. The Government's own procurement professionals ‑‑ including officials from the DOD, GSA, and NASA, the agencies which conduct more than 75% of the dollar value of all federal procurements ‑‑ objected to issuance of the Blacklisting Rules on the ground that they lacked the resources and expertise to effectively use the information that would have been collected under the new regulations. The Blacklisting Rules would have included no provision for the management and processing by federal agencies of the overwhelming information submissions associated with these certification provisions. As a result, the FAR Council would have failed to satisfy its statutory obligation under the PRA.

In sum, the PRA analysis in the Blacklisting Rules failed to consider adequately all of the costs
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that would have been borne by the Government in implementing the Rules. If properly calculated, the true annual cost would have significantly exceeded $100 million, thereby triggering the FAR Council's obligation to perform a critical cost‑benefit analysis of the rule, subject to review by OMB and the Comptroller General. As a result of these failings, the FAR Council's entire PRA analysis, upon which the Blacklisting Rules would have been based, was arbitrary, capricious, and contrary to law. Accordingly, the Blacklisting Rules would not have been promulgated in accordance with law and would not have been accorded the force and effect of law.

The Rules Were Never Subiect To A Proper Analysis Under The Regulatory Flexibift Act.

Under the Regulatory Flexibility Act ("RFA"), an agency must conduct a Final Regulatory Flexibility Analysis unless "the head of the agency certifies that the rule will not, if promulgated, have a significant economic impact on a substantial number of small entities." The FAR Council acknowledged that the Blacklisting Rules would have applied to approximately 171,000 small entities and that these entities would have been required to complete the certification provisions, respond to requests for further information and establish systems to track their compliance with all state, federal, and foreign laws and regulations.

Despite this admission, the FAR Council certified that the Blacklisting Rules would not have had a "significant economic impact on a substantial number of small entities." This certification was devoid of meaningful analysis or documentation but was based solely on broad, unsupported, and largely irrelevant generalizations. This analysis (or lack thereof) failed to recognize the enormous burdens imposed on small entities by the Blacklisting Rules and would have contradicted the purported goal of avoiding contracts with so‑called lawbreakers. Again, this flawed analysis under the RFA reveals that the Blacklisting Rules would have been a set of arbitrary rules contrary to law.

CONCLUSION

In closing, thank you, Mr. Chairman, for the opportunity to testify on this important issue on behalf of the National Alliance Against Blacklisting. The proposed blacklisting rule changes would have needlessly imposed additional certification requirements in the contracts process, altered the government's long‑standing policy of labor neutral policies, and arbitrarily changed the responsibility determination in ways that infringe on Congressional prerogatives and place legal interpretations in the hands of those untrained to make such judgments. In short, this rule would have been unwise and unnecessary, and it should be permanently reversed.
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