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This case involves the clains of Bruce W Mjer, Allen
W Fortna, and The Herm tage Partnership (“Herm tage”), who
invested in Sonex Research, Inc. (“Sonex”) through a private
pl acenent in 2004. The plaintiffs allege that Sonex and four
individuals affiliated with it — Roger D. Posey, JimZ. |
WIllians, George E. Ponticas, and Andrew A. Pouring, Ph.D. - nade
m srepresent ati ons about Sonex while they were soliciting the
plaintiffs participation in the private placenent. The
plaintiffs allege that their investnments are now worthl ess.

The thrust of the conplaint is the allegation that the
def endants’ actions constituted fraud in violation of federal
securities law, and Pennsylvania securities and comon |aw. The
plaintiffs also nake state | aw clains of negligent
m srepresentation, breach of contract and resci ssion.

The Court here decides Pouring and Ponticas’ notion to
dism ss for |ack of personal jurisdiction, which the Court wll
deny. The Court will grant Sonex, Pouring, Ponticas and Posey’s

nmotions to dismss for failure to state a claimupon which relief



can be granted.! The Court will allow the plaintiffs to anend
their conplaint if, in light of the Court’s decision, they

believe that it would be efficacious to do so.

Facts
The facts alleged in the conplaint are as follows.?
Sonex is an engi neering research and devel opnent
(“R&D’) firmthat holds patented technol ogy for in-cylinder
control of ignition and conbustion in various types of engines.
Founded in 1980, Sonex originally focused on basic research into
the principle of in-cylinder control of ignition and conbusti on.
Al though it went public in the m d-1980s, Sonex remai ned smal
and tightly managed, with only an office/warehouse in Annapolis,
Maryl and and a few full-tinme enployees. 1In the |ate 1980s, Sonex
focused on studying the effects of chem cal and fuel disbursenent
characteristic changes within the conbustion chanber. (Conpl. at
19 21-22, 24, 32).

Pouring is a fornmer Professor of Aerospace Engineering

' WIllians has yet to enter an appearance or file a

responsi ve pleading or notion. The Court, however, w || consider
the nmotions to dismss for failure to state a claimas to
WIlians.

2 In considering the defendants’ notions to disnmiss, the
Court must accept the allegations in the Conplaint as true and
draw all reasonable inferences in favor of the plaintiffs.

MIller Yacht Sales, Inc. v. Smth, 384 F.3d 93, 97 (3d Cr
2004); In re Rockefeller Cr. Props., Inc Secs. Litig., 311 F. 3d
198, 215 (3d Cir. 2002).




and Chairman of the Departnment of Aerospace Engineering at the
U.S. Naval Acadeny. Pouring was a co-founder of Sonex. Since
that time, he has remained an officer and director of Sonex. At
the tinme of the conplaint’s filing, he was the Chairman of the
Board, Chief Executive Oficer and President. 1d. at T 22, 23.

Ponticas is a Certified Public Accountant. Sonex hired
Ponticas as its Conptroller and Assistant Secretary in 1987. He
has remai ned continuously at Sonex since then, and becane its
Chief Financial Oficer and Secretary in 1991. He served on the
Board of Directors at various tinmes. |1d. at { 25.

Around | ate 2003, Pouring and Ponticas began taking
steps to reposition Sonex’s business and to enhance its
capabilities and growh plan. They engaged d obal Equity
Consultants (“dobal”), led by JimRose, to assist with this
process. Pouring and Ponticas’s plan was to transform Sonex from
an R&D firmthat relied mainly upon government grants for funding
into a full-service firmthat commercialized and marketed the
technologies it developed. 1d. at T 26, 27.

They sought a | eader for this effort, and after
consi dering several candidates, they decided to hire Posey, who
came on as President in February of 2004. Soon after, Posey
becanme Chief Executive Oficer and a nmenber of the Board of
Directors. Pouring and Ponticas were aware that Posey cane to

Sonex shortly after the term nation of his enploynent as a sal es



representative with BRD Noi se and Vibration Control (“BRD’). The

press rel ease announci ng Posey’s hiring stated:
W are delighted to have Roger join Sonex as our President.
Roger brings a wealth of managenent and industry turnaround
experience to Sonex and with his efforts we |look forward to
profitable growh as we continue to provide products to the
mar ket pl ace. At our 2003 Sharehol der neeting in Septenber,
we announced the Conpany was focusing on business re-
positioning, strengthening its internal capabilities, and
pl anning for growh. Roger will play a nagjor role in the
continuing inplenmentation of this strategy.

Id. at 7Y 11, 28-29, 31.

Sonex experienced cash flow difficulties inits
transition froman R& to a commercialization firm To address
this problem Pouring, Ponticas and Posey all agreed to defer
portions of their salary. The three officers searched for ways
to raise short-termand long-termcapital. They were
particularly notivated to recoup their deferred i nconme and ensure
their future financial well-being. 1d. at 1Y 34-35.

To assist with this effort, Posey reached out to his
friend and busi ness coll eague, Wllians. WIIlianms becane a
menber of the Board of Directors of Sonex in April of 2004.
Wllians offered to try to arrange a capital investnent exceedi ng
$40 mllion by a group of Canadian investors |led by Fred Hunter,
a prom nent Toronto businessnman. He noted that the investnent
woul d not be available until at |east the sumrer of 2004. |[d. at

191 12, 36-38.

I n February of 2004, to secure nore inmmediate



financi ng, Pouring, Ponticas, Posey and WIllians (the “individual
def endants”) decided to pursue a private placenent of equity

mar keted to individual investors. Private placenent enabl ed
Sonex to raise cash imedi ately while avoiding the requirenents
of registration with the SEC and state regul atory bodi es
associated wwth a public offering. 1d. at § 39.

The i ndividual defendants conpleted a witten business
pl an, entitled “Business Content 2004,” with the assistance of
Gobal. It was used primarily as a solicitation piece for the
private placenment. The individual defendants hired a Florida | aw
firm Wnderweedl e, Haines, Ward & Wodman, P.A
(“Wnderweedl e”), to prepare docunents and counsel Sonex on the
private placement. |d. at § 40, 41

The i ndividual defendants al so devel oped “tal ki ng
poi nts” highlighting two themes to entice investors for the
private placement. The first nmessage highlighted new noi se and
vi bration control technol ogi es as opposed to the conpany’s
traditional fuel-burning technologies. Particularly, the focus
was on a new process called “active noise conceal nent.” The
second nessage overstated and exaggerated the i mredi acy of |ong-
termcapital infusion, to appease the private placenent
i nvestors’ concerns about the capital infusion above and beyond
their owm investnent called for in the business plan. The

i ndi vi dual defendants knew that, in fact, the | oan was



specul ative, but also knew that the way to entice the private
pl acenment investors was to assure themthat it was inmmnent. |d.
at § 42-43.

The individual defendants told potential investors
that: (1) Sonex was poised to becone a | eader in the area of
active noise conceal ment, Posey’s area of expertise; (2) to
achi eve that end, a group of Canadi an investors |led by Fred
Hunter had committed up to $43 nmillion in |loans that were
expected to close during the summer; (3) the conpany was | ooki ng
to raise a few hundred thousand dollars through private placenent
as a short-termbridge until the Canadian financing cl osed; and
(4) once the financing arrived, the conpany woul d inplenment the
busi ness plan and all sharehol ders woul d reap enornous benefits.
| d. at 44.

The business plan stated that:

Roger Posey and his team have been devel opi ng and
i npl enenting this updated business plan, the primary goal of
which is to transition Sonex froma research and devel opnent
conpany into a technol ogy, commercialization, and
manuf acturing enterprise. Roger Posey intends to use a
conbi nation of strategic alliances, immedi ately accretive
acqui sitions, and internal devel opnent to diversify the
Sonex product offering.
The busi ness plan descri bed Posey as having a “career rich in the
successful managenment of both | arge established corporate
organi zations and firns focused on research and devel opnment of

i nnovative technol ogies.” [d. at Y 45-46.

Around February of 2004, Posey approached Mjer, a
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former coll eague residing in Pennsylvania, to solicit his
participation in the private placenent. Mjer said that he was
willing to consider an investnent, and spoke to the individual

def endants during several conversations and neetings over the
next two nonths. During these discussions, the individual

def endants adhered to their tal king points. The individual

def endants furnished Majer with the conpl eted business plan. 1d.
at 19 5, 47-49.

When Maj er | earned that Sonex had engaged d obal and
W nder weedl e, he expressed concern about cash flow and asked how
t he conpani es woul d be paid. The individual defendants told
Majer that the firns had agreed to accept stock in lieu of cash
for all services. 1d. at | 50.

When Maj er asked Posey whet her he had any restrictive
covenant fromhis fornmer enployer that mght affect his work for
Sonex, Posey said that he had a restrictive covenant, but that it
woul d not be inplicated by his Sonex enploynment, and that counsel
had reviewed it and found it inapplicable. 1d. at § 51.

After these and other representations, Majer decided to
purchase 1.2 units of the private placenent equity, or 240,000
shares of common stock and a warrant, exercisable until My 31,
2006, to purchase 240,000 nore shares at $0.25 per share. Around

April 21, 2004, Majer delivered a check for $60,000.00 and a



conpl eted and signed subscription agreenent® and confi denti al
pur chaser questionnaire* to Sonex. |1d. at Y 52.

Majer told sone friends, relatives and col | eagues that
he was considering investing in Sonex. Sone of these people

expressed interest, and Majer referred themto the individual

® The plaintiffs do not attach copies of the subscription

agreenents to their conplaint, although Sonex, Pouring and
Ponticas attach copies to their notion. The United States Court
of Appeals for the Third Circuit has held that although “[a]s a
general matter, a district court ruling on a notion to dism ss
may not consider matters extraneous to the pleadings, . . . an
exception to the general rule is that a docunent integral to or
explicitly relied upon in the conplaint may be considered w thout
converting the notion to dismss into one for summary judgnent.”
In re Burlington Coat Factory Secs. Litig., 114 F. 3d 1410, 1426
(3d Cir. 1997)(internal quotations omtted). |In Burlington, the
plaintiffs argued that data about one portion of the year was
crucial to investors because it constituted the bulk of the
inventory purchased for the entire year. |d. The Court found
that this was “an unanbi guous reference to full-year cost data”
for that year, and considered full-year cost data not attached to
the conplaint. 1d.

The subscription agreenents formthe basis for the
plaintiffs’ clains of rescission and breach of contract. In
addition, they are intimately involved with the plaintiffs’ other
claims. For exanple, in order to succeed with their clains of
mat erial om ssions, the plaintiffs need to show t he absence of
statenents fromthe materials with which they concede they were
provided. The Court will consider the subscription agreenents.

* The defendants al so seek the Court’s consideration of
confidential purchaser questionnaires, which they seek to file

under seal. They state that Majer and Fortna executed these
docunents. The defendants provide no basis for the adm ssion of
t hese docunents. |In any event, they do not appear to be

particularly relevant to any of the defendants’ argunents, as
they contain simlar statenents to those contained in the
subscription agreenments about the plaintiffs’ appreciation of the
risk of investnent. The Court will not consider the confidential
pur chaser questionnaires.



defendants. The individual defendants provided themw th the
busi ness pl an, held several neetings and di scussions, and
enphasi zed the conpany’s pursuit of sound-danpeni ng technol ogi es,
Posey’ s unique qualifications, and the i mm nence of the Canadi an
financing. The individual defendants al so advi sed themt hat
d obal and W nderweedl e had agreed to accept stock in |lieu of
cash for all services. 1d. at Y 53-54.

Sone of these potential investors decided to invest.
Al'l en Fortna, a Pennsylvania resident, purchased 1.4 units,
representing 280,000 shares of common stock and a warrant to
purchase 280,000 nore. Around late April, he delivered a check
for $70,000.00 to Sonex, along with a conpl eted and si gned
subscription agreenment and confidential purchaser questionnaire.

WIlliamP. MKinney, George MO ennen, Donald E. Wnne,
Alan S. Lurty, Jay Feinschil and Jeffrey J. Craighead, al
Pennsyl vani a residents, fornmed Herm tage, a Pennsylvani a
partnership, to nmake their investment. Through it, they
purchased 0.9 units, or 180,000 shares of common stock and a
warrant to purchase 180,000 nore. Around md-July of 2004, they
del i vered a check for $45,000.00 to Sonex, along with
subscription agreenments and confidential purchaser questionnaires
for each partner. 1d. at 9T 6-9, 55-56.

Maj er and Fortna s subscription agreenents are dated

April 21, 2004. Hermtage’'s Subscription Agreenent is dated July



2, 2004. In those agreenents, the plaintiffs represented and

warranted that they were “capable of evaluating the nerits and

risks of an investnent in the Units,” that they had “read and

under

stood the Conpany Information [defined by the Subscription

Agreenents to include the Conpany’s Annual Report on Form 10- KSB

for t

their

he year ended Decenber 31, 2003],” that in connection with

review, they had “consulted with such i ndependent | egal

counsel , accountants and ot her advisers considered appropriate to

assist [them in evaluating [their] proposed investnment in the

Conpany,” and that they had:

taken full cogni zance of and underst[ood]:

(A) the Conpany’s Annual Report on Form 10- KSB
for the year ended Decenber 21, 2003;

(© the Conpany’s business plan entitled
“Busi ness Content 2004";

(D) the formof the Warrant;
(E) this Subscription Agreenent;

(F) that there are substantial risk factors to be
considered in connection with an investnment in the Units,
including without limtation those set forth in the Conpany
| nformati on;

(G that the Units constitute a specul ative
i nvestnent and involve a high degree of risk, including the
| oss of the subscriber’s entire investnent in the Conpany;
and

(H that there are substantial restrictions on
the transferability of the shares of Common Stock and the
Warrants . . . accordingly, the undersigned nmay be required
to hold the shares of Common Stock and the Warrants

10



conprising the Units indefinitely and it may not be possible
for an investor to |iquidate an investnent in the Conpany.

(Mot. Exs. 2-A, 2-B, and 2-C at p. 5, 10).

The 2003 Form 10-KSBs that the plaintiffs warranted
that they had “taken full cogni zance of and understood” in the
subscri ption agreenents included the follow ng disclosures:?®

Since its inception in 1980, the Conpany has generated
cunul ati ve net | osses of approximately $23 million and
antici pates continuing to incur operating | osses for the
foreseeabl e future.

Operating funds have been raised primarily through the sale
of equity securities.

The continued deferral of portions of current wages by the
Conmpany’s officers cannot be expected to continue
indefinitely, and the Conpany will be required to pay
anount s out standi ng as soon as cash flow permts.

[ A]s of January 1, 2004, the Conpany’s chief financia
officer is no |onger deferring any portion of his current
sal ary.

® The Court will consider the 2003 Form 10-KSBs for two
reasons. First, these forns are essentially incorporated into
t he subscription agreenents, which the Court has al ready
explained it will consider. Second, when considering a notion to
dismss in a securities action, a court nay “take judicial notice
of properly-authenticated public disclosure docunents filed with
the SEC.” Oan v. Stafford, 226 F.3d 275, 289 (3d G r. 2000).
The Court in Oran took judicial notice of such docunents even
t hough they had not been included in the conplaint. |d.

11



[ Sonex has a] history of operating | osses.

[ Sonex’ s] prospects beyond [approximately June 30, 2004] are
dependent upon its ability to enter into significant funded
contracts . . . or secure a major capital infusion.

The[] uncertainties [of]. . . the Conpany’s ability to
generate sufficient revenue and ultinmately achi eve
profitable operations . . . raise substantial doubt about
the Conpany’s ability to continue as a goi ng concern.

The agreenent with the new | egal counsel also requires the
Conmpany to remit a cash retainer of $50,000 by June 30,
2004.
(Mot. Ex. 1 at p. 15, 16, 35-36, 41).
Wth $175, 000 of private placenent noney, the
i ndi vi dual defendants over the next several weeks paid Sonex’s
operating expenses, including their own salaries. During the
weeks followi ng the investnents, the investors’ confidence waned.
By | ate summer of 2004, the Canadi an financi ng had not arrived.
Maj er pressed WIllians and | earned that the financing had al ways
been specul ative, and that at that point the Canadi an investor
group had lost all interest. (Conmpl. at Y 57, 59-60).
In | ate August of 2004, Sonex filed and published with

the SEC a form 10-QSB® for the quarter ended June 30, 2004. This

® This formwas not attached to the conplaint, but forns
the basis for many of the plaintiffs’ clainms. The defendants
attached it to their notion as Exhibit 4, and the Court w |
consider it.

12



formstated that Sonex had signed an engagenent agreenent in
which it agreed to pay Wnderweedl e in cash and agreed to pay a
cash retai ner of $50,000 by June 30, 2004, that W nderweedl e had
sent invoices to Sonex in May and July of 2004 totaling $102, 000,
t hat Sonex had not paid these invoices, and that W nderweedl e had
advi sed Sonex that Sonex was in default. Wnderweedl e sent out

t hese invoices after Majer and Fortna s investnent, but before
Hermtage's investnent. 1d. at 1Y 61-62; (Mt. Exs. 2-A 2-B and
2-C at p. 10).

The 10-QSB al so expl ained that Sonex disputed the fees
that Wnderweedle clainmed it owed, and had engaged separate
counsel on a pro bono basis in connection with the matter. It
stated: “[t]he Conpany believes that the amounts invoiced by
[ Wnderweedl e] are far in excess of what is reasonabl e based on
the limted services requested by the Conpany and the limted
wor k product produced by [Wnderweedle].” It described Sonex’s
demand for return of the common stock it had issued to the firm
and Sonex’s reservation of its rights, “including the right to
pursue affirmative clains” against the firm It stated: “[while
the outconme of this dispute is uncertain and may have an adverse
effect on the Conpany’s financial condition, managenent believes
that the Conpany has a defensible position. Accordingly, no
ltability for any anmounts related to this dispute has been

recorded in the acconpanying financial statenents as of June 30,

13



2004.” (Mot. Ex. 4 at p. 15).

In Cctober of 2004, Sonex announced that Posey was
resigning as President and Chief Executive Oficer. About two
weeks | ater, in Novenber of 2004, Sonex announced that Posey was
st eppi ng down as a nenber of the Board of Directors. Although
the formal announcenents did not give a reason for the
resignation, the plaintiffs |earned that the sole reason for
Posey’ s departure was a conflict with his fornmer enpl oyer, BRD
about his non-conpetition agreenment. The agreenent prohibited
Posey from conpeting with BRD in the area of sound-danpeni ng and
noi se managenent. \While they were soliciting the plaintiffs and
touting Posey’s qualifications, the defendants knew that if BRD
pressed the non-conpetition issue, Posey would be forced to
resign, as ultimately occurred. (Conpl. at 1Y 63-65).

| f Sonex had been as the defendants represented, the
securities purchased by the plaintiffs would have been worth what
the plaintiffs paid for them |Instead, because Sonex was in
financial trouble, the securities becane essentially worthless.
Id. at 67.

Al though the plaintiffs had signed their subscription
agreenents and delivered their checks, the defendants never
delivered to the plaintiffs their stock certificates, despite
numer ous requests by the plaintiffs. 1d. at § 105.

Through a letter fromtheir attorney dated Decenber 9,

14



2004, the plaintiffs notified the defendants of their clains and
demanded that Sonex return their investnments. The plaintiffs

t hereby tendered the equity they had purchased in exchange for a
refund of their noney. Sonex, through Pouring and Ponti cas,

denied the plaintiffs’ request. 1d. at  68.

1. The Conplaint and the Mdtions to Dism Ss

The conpl aint contains six counts: Count One, violation
of 8§ 10(b) of the Securities Exchange Act of 1934 (“SEA’) and 17
C.F.R 8 240.10b-5(b), (collectively, “Rule 10b-5"); Count Two,
viol ation of the Pennsylvania Securities Act (“PSA’); Count
Three, fraudulent m srepresentation; Count Four, negligent
m srepresentati on; Count Five, rescission; and Count Six, breach
of contract.

Sonex, Pouring, and Ponticas filed a notion to di sm ss,
in which Pouring and Ponticas argue that the Court |acks personal
jurisdiction over them and Sonex, Pouring and Ponticas argue
that the conplaint fails to state a clai mupon which relief may
be granted. Posey also filed a notion to dism ss the conpl ai nt
for failure to state a claim’

The Court will deny the notion to dismss for |ack of

" Posey is pro se. He purported to nove to disniss the

conpl aint on behalf of both hinself and Sonex. Sonex, however,
is represented by separate counsel. The Court will consider
Posey’s notion only as to hinself.

15



personal jurisdiction. The Court concludes that the defendants’
contacts with the United States and with Pennsylvania are
sufficient to justify the Court’s exercise of personal
jurisdiction over them

The Court will grant the notions to dismss for failure
to state a claim allowing the plaintiffs |leave to anend their
conplaint within the contours of this decision. The Court
concludes that the allegations of m srepresentations and
om ssions fail under the standards for clainms of securities fraud
under Rule 10b-5, the PSA, and Pennsyl vania common | aw.

The plaintiffs made only brief and bare all egations
regarding their other clains of negligent m srepresentation,

breach of contract and resci ssion. The Court concl udes that

these allegations, as well, fail to state a claim
I11. Analysis
A. Personal Jurisdiction Over Pouring and Ponticas

The Court has personal jurisdiction over Pouring and
Ponticas. The SEA and the cases interpreting it authorize
nati onw de service of process and confer to courts persona
jurisdiction over a defendant served anywhere in the United
States, provided that the defendant has m ni mum contacts wth the

Uni ted St ates. 15 U.S.C. 8 78aa; Pinker v. Roche Holdings Ltd.,

292 F.3d 361, 369 (3d Cr. 2002). In other words, “a federal

16



court’s personal jurisdiction may be assessed on the basis of the
defendant’ s national contacts when the plaintiff’s claimrests on
a federal statute authorizing nationw de service of process.”
Pi nker, 292 F.3d at 369. 1In their reply brief, Pouring and
Ponti cas concede that they have m ni num contacts with the United
St at es.

The only remaining i ssue regardi ng personal
jurisdiction is whether the exercise of personal jurisdiction “is
consistent with ‘“traditional notions of fair play and substanti al

justice.’” 1d. (quoting Int’'l Shoe Co. v. Washington, 326 U S.

310, 316 (1945)).8 Wen, as here, federally-created rights are
at issue, the fairness analysis is under the Fifth, and not the

Fourt eent h Anendment. Max Daetwyl er Corp. v. A West German

Corp., 762 F.2d 290, 293 (3d Gr. 1985). “Those strictures of
fourteenth amendnent due process analysis which attenpt to
prevent encroachnent by one state upon the sovereignty of another
do not apply with equal force to the adjudication of [a] federal
claimin a federal court.” 1d. at 294. |In addition, in this
situation, “an alien defendant’s preference for a particular

state as a nore or |ess convenient forumgenerally [should not]

8 Although “there has been sone debate as to whether this

second prong of the International Shoe anal ysis ought to apply in
the context of a federal statute authorizing nationw de service
of process,” the United States Court of Appeals for the Third
Crcuit has “hinted that a fairness analysis consisting of nore

t han an assessnment of the defendant’s national contacts woul d be
appropriate.” Pinker, 292 F.3d at 370 n. 2.
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rise to the level of a constitutional objection.” 1d.

Factors to be considered under a fairness test include:
(1) “the extent of the defendant’s contacts with the place where
the action was brought;” (2) “the inconvenience to the defendant
of having to defend in a jurisdiction other than that of his
resi dence or place of business;” (3) judicial econony, including
concerns of split and duplicative litigation; (4) the probable
| ocation of discovery, and whether the |likelihood of discovery
out of the defendant’s state of residence or business noots his
cl ai mof inconvenience; and (5) the nature of the regul ated
activity and the inpact of the defendant’s activities outside of

his state of residence or business. Oxford First Corp. v. PNC

Li quidating Corp., 372 F. Supp. 191, 203-04 (E.D. Pa. 1974).

“The corporate shield doctrine protects officers and
directors by limting the extent to which their actions perforned
in the corporate capacity may be used to exercise jurisdiction

over themindividually.” Lautman v. Loewen Group, Inc., 2000

US Dist. LEXIS 8241 at *15 (E.D. Pa. June 15, 2000). However,
“courts have refused to permt a corporate officer to invoke the
shield when the officer was involved in tortious conduct for

whi ch he or she could be held personally liable.” [d. at *16.
Factors to be considered under this analysis are (1) the
defendants’ role in the corporate structure; (2) the nature and

quality of the defendants’ forum contacts; and (3) the extent and
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nature of the defendants’ participation in the allegedly w ongful
conduct. 1d. at *17-*18.

Whet her or not a fairness analysis is required in this
Circuit, the Court concludes that in this case, the exercise of
personal jurisdiction is consistent wwth traditional notions of
fair play and substantial justice. Pouring and Ponticas have
sufficient contacts with Pennsylvania, and the corporate shield
doctrine does not protect them Pouring and Ponticas |led the
effort to solicit the plaintiffs, who were Pennsyl vani a
residents. (Conpl. at |1 48-50, 54). They directed their
al l egedly fraudul ent communi cations and solicitations into
Pennsylvania. 1d. They were at the top of the corporate
structure, and were at the center of the allegedly w ongful
conduct. 1d. at Y 11-15. Pouring and Ponticas’ contacts with
Pennsyl vania are sufficient to satisfy the first prong of the
rel axed fairness test.

As stated in Max Daetwl er Corp., 762 F.2d at 294, the

second prong, relating to the defendants’ inconvenience, is not
particularly inportant in this type of case. The defendants
argue that they are financially strapped; however, they already
have | ocal counsel. The Court concludes that the prospect of
[itigating in Pennsylvania, which is relatively close to

Maryl and, woul d not inconveni ence the defendants to such an

extent that personal jurisdiction is inappropriate.
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The principle of judicial econony supports keeping the
[itigation whole in Pennsylvania, and avoiding split or
duplicative litigation. In addition, discovery would necessarily
take place in both Maryland and Pennsylvania. Finally, the
defendants’ activities, including soliciting Pennsylvania
residents for investnent, reached beyond Maryland into
Pennsyl vani a. Thus, personal jurisdiction over Pouring and

Ponticas is appropriate.

B. Failure to State a Caim

Counts One through Four of the conplaint are based upon
the alleged m srepresentati ons nmade by the defendants. Counts
Five and Six allege that the defendants violated the subscription
agreenents by failing to deliver the stock certificates to the
plaintiffs, and that the plaintiffs are entitled to rescission of
t he subscription agreenents on that basis and because of the
defendants’ all eged fraud.

In their opposition to the notions to dismss, the
plaintiffs narrow their clains of alleged m srepresentations to
the foll ow ng:

(1) the defendants’ touting of Posey as uniquely qualified
to i nplenent the conpany’ s business plan, when he was
subject to a restrictive covenant with his forner

enpl oyer that would ultimately force himto resign

(2) Posey’s statenent that this restrictive covenant was

20



i napplicable, when in fact it was applicabl e®;

(3) the individual defendants’ representations that the
Canadi an investors’ loan of up to $43 million was
i mm nent and woul d close within nonths, when in fact it
was highly specul ative and had no realistic chance of
bei ng consummat ed; and

(4) Sonex and the individual defendants’ statenents that
W nderweedl e had agreed to accept paynent in the form
of stock rather than cash, when in fact the fee
agreenent required cash paynent, the conpany had agreed
to pay a cash retainer of $50,000, and the |aw firm had
i nvoi ced the conpany for $102,000 for services
render ed.

(Resp. at p. 1, 33). The Court will consider only these alleged
m srepresentations in deciding whether the conplaint states a

claim

1. Rul e 10b-5 d ai ns

a. El ements and Legal Standards

A valid claimunder Rule 10b-5 requires all egations
that a defendant (1) made a mi sstatenment or an om ssion of a
material fact, (2) wth scienter, (3) in connection with the
purchase or the sale of a security, (4) upon which the plaintiff
reasonably relied, and (5) that the plaintiff’s reliance was the

proxi mate cause of his or her injury. Inre lkon Ofice

Solutions, Inc., Secs. Litig., 277 F.3d 658, 666 (3d Cr

°® The plaintiffs specifically attribute this statenent to

Posey in § 51 of the conplaint. Then, in § 75 and in their
opposition to the notions to dismss, they attribute it to “[t]he
def endants.”

21



2002) . 10

(1) Specificity

Rul e 10b-5 clains are governed by the Private
Securities Litigation Reform Act of 1995, 15 U S.C. 8§ 78u-4
(“Reform Act”). The Reform Act hei ghtened the pl eadi ng

requirenents in private securities actions. 1n re Rockefeller

Cr. Props., Inc Secs. Litig., 311 F.3d 198, 217 (3d Cr. 2002).

It requires securities plaintiffs to specify with particularity
at the outset of litigation all facts upon which they base their
al l egations or upon which they formtheir belief, if an

all egation is nmade on information and belief. 15 U S.C. § 78u-
4(b) (1) (B). They nust “specify each statenment alleged to have
been m sl eading [and] the reason or reasons why the statenent is

m sleading.” In re NAHC 1Inc. Secs Litig., 306 F.3d 1314, 1328

(3d Cr. 2002)(quoting In re Advanta Corp. Secs. Litig., 180 F. 3d

525, 530 (3d Cir. 1999)).
G oup pleading, as opposed to the specific

identification of who nade al |l eged m srepresentations, is

 |In addition, individuals may be jointly and severally

liable for a conpany’ s actions under 8 20(a) of the SEA if they
influenced and directed its activities. “Plaintiffs alleging a
Section 20(a) violation nust plead facts showing (1) an
underlying violation by the conmpany; and (2) circunstances
establishing the defendant’s control over the conpany’s actions.”
Wner Famly Trust v. Queen, 2004 U.S. Dist. LEXI S 19244 at *74
(E.D. Pa. Sept. 27, 2004).
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i nsufficient under the ReformAct. Wner Famly Trust v. Queen,

2004 U.S. Dist. LEXIS 19244 at *17 (E.D. Pa. Sept. 27, 2004);

Marra v. Tel -Save Holdings, Inc., 1999 U.S. Dist. LEXIS 7303 at

*13 (E.D. Pa. May 18, 1999). In Wner Famly Trust and Marra,

the Court found that the plaintiffs had relied on group pleading
when their allegations against individual defendants were based
solely upon their involvenent in creating conpany publications.

Wner Famly Trust, 2004 U S. Dist. LEXIS 19244 at *16-*17;

Marra, 1999 U.S. Dist. LEXIS 7303 at *11-*13.

I n Rockefeller, 311 F.3d at 217, the court stated that

the Reform Act “requires plaintiffs to set forth the details of
al l egedly fraudul ent statenents or om ssions, including who was
i nvol ved, where the events took place, when the events took

pl ace, and why any statenments were m sleading.” In that case,
one statenent was all eged to have been nmade by “an enpl oyee of
Gol dman Sachs.” 1d. at 218. The court held that this
designation did not specifically identify the speaker, and
rendered the allegation of the m sstatenent at issue

insufficient. |1d.

(2) Materiality

To survive a notion to dismss, the nm sstatements or
om ssions alleged by a plaintiff nust be material to the

reasonabl e i nvestor. In other words, there nust be a
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“substantial |ikelihood that, under all the circunstances, the
[ statenent or om ssion] would have assuned actual significance in

the deli berations of the reasonable shareholder.” |In re Aetna

Inc. Secs. Litig., 34 F. Supp. 2d 935, 945 (E D. Pa.

1999) (quoting TSC Indus., Inc. v. Northway, Inc., 426 U S. 438,

449 (1976)). “[T]he issue is whether there is a substanti al
i kelihood that the disclosure would have been viewed by the
reasonabl e investor as having significantly altered the total m x

of information available to that investor.” Shapiro v. UJB Fin.

Corp., 964 F.2d 272, 280 n.11 (3d Gr. 1992)(citations omtted).
“[V] ague and general statenents of optim smconstitute
no nore than puffery and are understood by reasonable investors
as such. . . . Such statenents, even if arguably m sl eading, do
not give rise to a federal securities claimbecause they are not
material.” Advanta, 180 F.3d at 538. The United States Court of
Appeals for the Third GCrcuit has stated that “[i]n determ ning
the effect of an om ssion, we exam ne whether the information
omtted is speculative or unreliable, or if it is contingent.”

In re Rockefeller Cr. Props., Inc. Secs. Litig., 184 F.3d 280,

290 (3d Gr. 1999).

(3) Scienter
The Reform Act al so heightened the standard for

pl eadi ng scienter. 15 U S.C. 8§ 78u-4(b)(2). The Reform Act
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requires “plaintiffs, with respect to each act or om ssion, to
state with particularity facts giving rise to a strong inference
that the defendant acted with the required state of mnd.” GSC

Partners CDO Fund v. WAshington, 368 F.3d 228, 237 (3d G

2004) (internal quotations omtted). “The plaintiffs may
establish a strong inference that the defendants acted with
scienter either (a) by alleging facts to show that defendants had
both notive and opportunity to commt fraud, or (b) by alleging
facts that constitute strong circunstantial evidence of conscious
m sbehavi or or recklessness.” |d.

“Bl anket assertions of notive and opportunity will not
suffice, and catch-all allegations that defendants stood to
benefit from w ongdoi ng and had the opportunity to inplenent a
fraudul ent schenme are no | onger sufficient, because they do not
state facts with particularity or give rise to a strong inference
of scienter.” 1d.

“[Motives that are generally possessed by npst
corporate directors and officers do not suffice” to give rise to
a strong inference of scienter. 1d. (internal quotations
omtted). “In every corporate transaction, the corporation and
its officers have a desire to conplete the transaction, and
officers will usually reap financial benefits froma successful
transaction. Such allegations al one cannot give rise to a strong

inference of fraudulent intent.” [d. Exanples of such
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insufficient allegations are allegations of “a corporate
defendant’s desire to retain his position wwth its attendant
salary, or realize gains on conpany stock.” 1d. at 238.

“A reckless statenent is a material m srepresentation
or om ssion involving not nerely sinple, or even inexcusable
negl i gence, but an extreme departure fromthe standards of
ordinary care, and which presents a danger of m sl eadi ng buyers
or sellers that is either known to the defendant or is so obvious
that the actor nust have been aware of it.” 1d. at 239 (interna
quotations omtted). In addition, “in a non-disclosure
situation, any required elenent of scienter is satisfied where .

t he def endant had actual know edge of the materi al
information.” 1d.

Al | egations that defendants “knew’ or “nust have known”
that their statenments were false, wthout allegations of the

“who, what, when, where and how’ of the events at issue, are

insufficient to plead scienter. |d.
b. The Al eged M srepresentations Fail to State
a Cdaim

Appl yi ng these standards, the defendants argue that the
plaintiffs’ allegations fail to establish a valid Rule 10b-5

claim The Court agrees with many of the defendants’
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argunents. !
As an initial matter, only one of the alleged
m srepresentations is specifically attributed to a defendant.
Al though at other points they attributed this statenent to “the
def endants” generally, the plaintiffs did allege that Posey said
that he had a restrictive covenant, but that it was not
inplicated by his enploynent with Sonex, and that, in any event,
it had been reviewed by counsel and found to be inapplicable.
(Conpl. at § 51). Oher than that, all of the alleged
m srepresentations are attributed to “Sonex,” “the defendants,”
or “the Individual Defendants.” (Conpl. at {Y 49-50, 54). The
plaintiffs do not specifically identify who made them or where
or when they were made. Under the Reform Act, these statenents
cannot forma basis for liability of the individual defendants.
Anot her gl obal problemw th the conplaint is that the
plaintiffs fail to adequately allege scienter for any of the
all eged m srepresentations. The plaintiffs’ only allegations of
notive are allegations that Pouring, Ponticas and Posey had
deferred portions of their salaries and inconme, and were
notivated by their desires to recoup that deferred i ncome and

ensure their personal well-being going forward. (Conpl. at 91

1 Because the Court concludes that the failure of the
conplaint to state a clai mbased upon the factors above provides
several independent bases for its dismssal, the Court will not
address the issue of |oss causation or proxinmte cause.
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34, 35, 38). As the United States Court of Appeals for the Third
Crcuit has expressly held, allegations of officers’ desires to
reap the financial benefits of a successful transaction are not
sufficient to survive a notion to dismss on the notive el enent
of scienter. Thus, the plaintiffs cannot satisfy the first

sci enter option.

The plaintiffs al so cannot make out the second scienter
option, which requires a showi ng of circunstantial evidence of
consci ous m sbehavi or or recklessness. The plaintiffs sinply
all ege that the defendants “knew’ of the applicability of Posey’s
restrictive covenant, the specul ative or tenuous nature of the
Canadi an financing, and the W nderweedl e paynent arrangenent.

(Compl. 991 60, 62, 65). This is precisely what the GSC Partners

CDO Fund court held was insufficient as an allegation of
scienter.

These gl obal failures alone would justify the Court’s
di sm ssal of the Rule 10b-5 claim The Court will also address

additional failings specific to sonme of the m srepresentations.!?

(1) Alleged Msrepresentation Relating to
Posey’s Qualifications

The plaintiffs’ allege that the defendants viol ated

12 Because the plaintiffs failed to adequately plead an
underlying Rul e 10b-5 cl ai m agai nst any of the novi ng defendants,
i ncl udi ng Sonex, their claimthat the individual defendants are
|iable as control persons of Sonex under 8§ 20(a) also fails.
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Rul e 10b-5 by touting Posey’s qualifications when he was in fact
prohi bited fromworking for Sonex by a restrictive covenant.

This allegation fails to state a claimfor the fundanental reason
that it is not clear why it was a msstatenent at all. A person
can be qualified for a position that he is prohibited from
filling because of a restrictive covenant. It would perhaps be
nmore persuasive if the plaintiffs could argue that the defendants
made a material omssion by failing to disclose the existence of
the restrictive covenant. They cannot, however, because they
admt that “Posey said that he had a restrictive covenant.”
(Conpl. at f 51).

The statenments about Posey’s qualifications also fai
because they constitute puffery. Statenents about Posey’s
“weal th of managenent and industry turnaround experience,” and
his “career rich in the successful managenent of both | arge
est abl i shed corporate organizations and firns focused on the
research and devel opnent of innovative technol ogies” are classic

puffing statements. (Conpl. at 7 31, 46).1%

B In several places in the conplaint, the plaintiffs allege
that the defendants enphasi zed Posey’s expertise in the key area
of noise and vibration control or active noise conceal nent, and
then cite to statenents that make no nention of noise and
vi bration control or active noise concealnent. (Conpl. at 1 31,
45). Even if the statenments were as the plaintiffs characterize
them they would likely constitute puffery. Regardless, the
plaintiffs do not deny that Posey had expertise in these areas,
and in fact allege that “Posey cane to Sonex shortly after the
term nation of his enploynment as a sales representative with BRD
Noi se and Vibration Control.” 1d. at § 29. Statenents about
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(2) Alleged Msrepresentations Relating to
t he Paynent of W nderweedl e

The plaintiffs allege that the defendants told t hem
t hat W nderweedl e had agreed to accept stock in lieu of cash for
all services. The materiality of any such statenent is negated
by the disclosure in Sonex’s 2003 Form 10-KSB, which the
plaintiffs warranted that they read and understood in their
subscription agreenments, that the “agreement with the new | egal
counsel . . . requires the Conpany to remt a cash retainer of
$50, 000 by June 30, 2004.” (Mdt. Ex. 1 at p. 41).4

The plaintiffs also allege that the defendants fail ed
to informthemthat Wnderweedl e had sent invoices to Sonex in
May and July of 2004 totaling $102,000, that Sonex had not paid

t hese invoi ces, and that Wnderweedl e had advi sed Sonex t hat

such experience, then, would not be material m sstatenents.
4 The plaintiffs’ argunent that this disclosure is sonehow
i nsufficient because it was “one sentence, buried in a 70-page,
si ngl e-spaced docunent,” is unpersuasive. (Resp. at p. 37). |If
the plaintiffs were not capabl e of making an inforned investnent,
then they should not have warranted in their subscription
agreenents that they were “capable of evaluating the nerits and
risks of an investnent in the Units,” that they had “read and
under st ood the Conpany Information,” that in connection with
their review, they had “consulted with such independent | egal
counsel , accountants and ot her advisers considered appropriate to
assist [them in evaluating [their] proposed investnment in the
Conpany,” and that they had “taken full cogni zance of and
underst[ood] . . . the Conpany’s Annual Report on Form 10-KSB for
t he year ended Decenber 21, 2003.” (Mt. Exs. 2-A, 2-B, and 2-C
at p. 5).
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Sonex was in default. (Conpl. at § 62). These all eged om ssions
coul d not have been material to Majer and Fortna, because Mjer
and Fortna signed their subscriptions in April of 2004, before
W nderweedl e sent out these invoices. (Mt. Exs. 2-A and 2-B at
p. 10).

Herm tage signed its Subscription Agreenent in July of
2004, which may have been after Wnderweedl e sent out sone of the
invoices. (Mdit. Exs. 2-C at p. 10). As Sonex’s 2004 Form 10- QSB
di scl osed, however, Sonex disputed Wnderweedle’s bill, and did
not record liability for any anmounts related to this dispute
because it believed that its position was “defensible.” (Mt.
Ex. 4 at p. 15). Sonex’s obligation to pay Wnderweedle's bill,
then, was not naterial because it was contingent upon Sonex’s
failure or success in disputing that bill.

I n addi tion, Sonex’s 2003 Form 10- KSB di scl oses t hat
Sonex was in a financially unstable position, that it was
operating at a loss, that it wuld continue to do so for the
foreseeable future, and that the plaintiffs mght |ose their
entire investnents. (Mt. Ex. 1 at p. 15). Gven Sonex’s nuch
| arger problens, the fact that Wnderweedl e cl ai med that Sonex
owed it $102, 000, when Sonex di sputed that anmount, woul d not

alter the total m x of avail able information.
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2. O her Fraud d ainms

The Court will also grant the notions to dismss the
plaintiffs’ clains of violation of the PSA and fraudul ent
m srepresentation. The PSA, |ike Rule 10b-5, prohibits false
statenents and om ssions of material fact in connection with the
sale of securities in Pennsylvania. 70 Pa. C. S. 8§ 1-401(a),
501(a).

The el enments of a claimof fraudulent m srepresentation
or om ssion under Pennsylvania |law are: “(1) a representation [or
omssion]; (2) which is material to the transaction at hand; (3)
made [or conceal ed] falsely, with know edge of its falsity or
reckl essness as to whether it is true or false; (4) wth the
intent of m sleading another into relying onit; (5) justifiable

reliance on the msrepresentation; and (6) the resulting injury

was proximately caused by the reliance.” Gbbs v. Ernst, 647
A . 2d 882, 889 (Pa. 1994).

The el ements of common |aw fraud are “al nost identical”
to the elenents of Rule 10b-5 clains and clai ns under the PSA

Sunquest Info. Sys., Inc. v. Dean Wtter Reynolds, Inc., 40 F

Supp. 2d 644, 659 (WD. Pa. 1999). For the sane reasons that

their Rule 10b-5 claimfails, the plaintiffs’ PSA and fraudul ent

= Although the state law fraud clains are not subject to
t he hei ghtened pl eadi ng requirenents of the Reform Act, they nust
be “stated with particularity” under the heightened pl eadi ng
standard of Fed. R Cv. P. 9(b).
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m srepresentation clains also fail.

The Court will grant the notions to dismss the fraud
claims. The plaintiffs may amend their conplaint if they feel
that it would be efficacious to do so in light of the Court’s

deci si on.

3. Negl i gent M srepresentation, Breach of Contract
and Resci ssi on

The Court will dismiss the plaintiffs’ clains of
negl i gent m srepresentation, breach of contract and rescission.
The vast majority of the conplaint deals with the plaintiffs’
fraud clains, and the bases for their other clains are not
entirely clear to the Court.® |If the plaintiffs wish to proceed
with their clains of negligent msrepresentation, breach of
contract and rescission, they should anend their conplaint to

expl ain the bases for these cl ains.

An appropriate Order foll ows.

* For exanple, a theory of fraud perneates the conplaint,

and the plaintiffs do not explain why the defendants shoul d have
known the falsity of their alleged m srepresentations. |nstead,
t he negligent m srepresentation count sinply incorporates the
rest of the conplaint by reference and states that “[i]f and to
the extent the m srepresentations or om ssions set forth in the
[ fraudul ent m srepresentation] count were not nmade know ngly or
reckl essly, they were nmade negligently, giving rise to liability
for negligent msrepresentation.” (Conpl. at § 103). In
addition, the conplaint does not explain howthe alleged failure
to deliver the stock certificates violates the subscription
agreenents or justifies rescission.

33



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRUCE W MAJER et al. : CIVIL ACTI ON
V. :
SONEX RESEARCH. INC., et al. NO. 05- 606
ORDER

AND NOW this 19th day of July, 2006, upon
consideration of the Motion to Dismss Conplaint for Lack of
Personal Jurisdiction as to Defendants Pouring and Ponticas and
to DDsmss for Failure to State a C aimUpon Wi ch Relief Can Be
Granted as to Defendants Sonex, Pouring and Ponticas (Docket No.
5), the Answer to Conplaint and Menorandum in Support of Mbdtion
to DDsmss for Failure to State a C ai m Upon Wi ch Relief Can Be
Granted as to Defendants Sonex, and Roger D. Posey!’ (Docket No.
18), the Suppl enental Menorandum of Law in Further Support of
Motion to Dismss Plaintiffs’ Conplaint as to Defendants Sonex
Research, Inc., CGeorge E. Ponticas and Dr. Andrew A. Pouring, the
response to all of the above docunents, and the reply thereto, IT
| S HEREBY CORDERED t hat :

1. Pouring and Ponticas’ notion to dismss for |ack
of personal jurisdiction is DEN ED

2. Sonex, Pouring, and Ponticas’ notion to dismss

7 As explained in the Menorandum the Court considered

Posey’s notion only as to hinself, and not as to Sonex, because
Sonex is represented by separate counsel.



for failure to state a claimis GRANTED. |If they wish, the
plaintiffs may anend their conplaint wwthin 30 days of the date
of this Order.

3. Posey’s notion to dismss for failure to state a
claimis GRANTED. |If they wish, the plaintiffs may anmend their

conplaint wwthin 30 days of the date of this Order.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




