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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Hector Cascante, Conplainant v. Kayak O ub, Respondent; 8 U S.C. 8§
1324b Proceedi ng; Case No. 89200530.

CRDER DI SM SSI NG ACTI ON FOR LACK OF PROSECUTI ON PURSUANT TO FRCP RULE
41(b)

Procedural History

On or about COctober 16, 1989, Conplainant, acting pro se, filed a
Conplaint in Spanish with the U S. Departnent of Justice, Ofice of the
Chief Administrative Hearing Oficer. On Novenber 7, 1989, Conpl ai nant
filed an amended Conplaint, in English. The Conplainant alleges that he
was fired from his enploynent at the Kayak O ub because of his national
origin and citizenship, which is in violation of section 102 of the
| mmigration Reformand Control Act of 1986, 8 U S.C. § 1324b.

A Noti ce of Heari ng on Conpl ai nt Regar di ng Unfair
| mmigration-Rel ated Enploynent Practice was nmailed to Respondent, on
Novenber 30, 1989. The anended Conplaint was served on Respondent on
Decenber 29, 1989.

On May 24, 1990, | issued An Oder to Show Cause Wiy Default
Judgrent Shoul d not | ssue.

A response to ny Order to Show Cause was filed by Respondent on June
20, 1990, wherein Respondent stated his reasons for not answering the
Conplaint in a tinely nmanner as set forth in the regulations at 28 C F. R
§ 68. 8.

On June 21, 1990, | issued an Oder pernmtting and directing
Respondent to File a |ate Answer to the anended Conpl ai nt.

On July 9, 1990, Respondent filed its Answer to the Conplaint,
speci fically addressing each all egation.

On July 9, 1990, this Court's Attorney/Advisor received a call from
Conpl ai nant regarding Conplainant's desire to anmend the Conplaint to
include the City of Anchorage. Conplainant was advised to send a letter
to the Court setting forth the specific allegations he intended to make
and to distinguish these allegations from his claim against the Kayak
d ub.
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On July 11, 1990, Conplainant filed a letter with the Court urging
a decision on this case.

On July 19, 1990, | issued an Oder Directing Pro Se Parties to File
Appropriate Mtions and Pl eadi ngs.

On July 27, 1990, the Attorney/Advisor tried to call the Conpl ai nant
at the tel ephone nunber of record, because the Order Directing Pro Se
Parties to File Appropriate Mtions and Pl eadings had been returned to
this office marked " “Return to Sender.'' The tel ephone nunber had been
di sconnect ed.

On August 9, 1990, Respondent filed a Mdtion for Sunmary Deci sion.
Respondent certified that he served Conplainant with a copy of the
Mot i on.

Respondent, in its Answer to the Conplaint and in its Mtion for
Summary Decision, has stated that Respondent voluntarily quit his job.
In support of its position, Respondent has submitted several exhibits
attached to his Answer to the Conplaint. Exhibit B, a witten statenent
made by the general namnager, Exhibit C, a Notice of Nonnonetary
Determination from the Al aska Departnent of Labor, Enploynent Security
Di vi si on, and Exhibit D, a Personnel Action Form al | support
Respondent's position that Conplainant voluntarily terninated his
enpl oyment with Respondent.?

Pursuant to 28 CF. R 88 68.9(b) and 68.7(c)(2), Conplainant has ten
days fromthe date of service plus five days for nmailing to respond to
Respondent's Motion for Summary Decision. Thus, any response Conpl ai nant
wi shes to make nust be nmade on or before August 24, 1990. No response has
yet been received by this office.

Jurisdiction of Adninistrative Law Judge

Conplainant alleges in his Conplaint that on OCctober 18, 1988,
Respondent knowi ngly and intentionally fired Conplainant fromhis job as
a di shwasher because of Conplainant's citizenship status or Costa Rican
national origin in violation of 8 U S.C. § 1324b.

8 USC § 1324b(a)(1l) prohibits a person or entity from
di scrimnating against an enployee based on the enployee's national
origin or citizenship status. However, 8 U S.C. § 1324b(a)(2) lists three
situations in which it excludes a person or entity fromliability under
| RCA. Subsection (A) excludes a person or entity who em

L Respondent's Mtion for Summary Decision appears to have nerit because there
is no evidence in the record that suggests Conpl ai nant was terninated based on his
citizenship status; indeed, Respondent's docunmented contention is that Conpl ai nant
voluntarily wal ked off the job, and Respondent would re-hire himas di shwasher if he
woul d re-appear for work. Alternatively, however, because Conpl ai nant has abandoned
prosecution of this case without responding to Respondent's Mbdtion for Sunmmary
Deci sion, | have decided to dismss this case pursuant to Rule 41(b). Infra.
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pl oys three or fewer enployees fromliability under | RCA. Subsection (B)
excludes a person or entity from liability wunder IRCA if the
discrimnation charge is based on national origin and the alleged
discrimnation is covered under section 703 of the Cvil Rights Act of
1964; and subsection (C) excludes a person or entity fromliability under
IRCA if the discrimnation charge is based on citizenship status which
is otherwise required in order to conply wth, inter alia, |aw,
regul ati on, or executive order.

Thus, in accordance with subsection (B), if the Conplaint alleges
national origin discrimnation and the enployer is covered under section
703 of the Cvil Rights Act of 1964, the Equal Enploynent Qpportunity
Conmmi ssion (EECC) has sole jurisdiction. See, Wsniewski v. Douglas
County School District, OCAHO Case #88200037 (October 17, 1988), at 3;
Frye and Klasko, Enployers' |Inmmgration Conpliance GQuide, section
4,03(1)(a). Under title VII, an enployer is defined as "~ a person engaged
in an industry affecting conmerce who has fifteen or nore enpl oyees for
each working day in each of twenty or nore cal endar weeks in the current
or preceding years.'' 42 U S C. & 2000e(b). A though |RCA does not
include the twenty week minimumin its definition of an enployer, the
Courts do consider this factor when determining if the allegation is
within the jurisdiction of EECC. Wsniewski at 3. If the national origin
discrimnation claim falls within the jurisdiction of EEOC, then the
claimis precluded fromthe jurisdiction of |RCA

Thus, under IRCA, the jurisdiction of this Court with respect to
national origin discrimnation clains is linited to clains against
persons or entities who enploy nore than three persons and less than
fifteen persons. See, 8 U S.C. 8§ 1324b (a)(2)(A); and also 8 US.C §
1324b(a)(2)(B) and 42 U.S.C. § 2000e(b).

Therefore, in the case at bar, since it is wundisputed that
Respondent enpl oys nore than fifteen persons, the discrimnation claim
based on national original falls within the jurisdiction of EECC, and
thus precludes this Court's jurisdiction. See Charge Form for Unfair
I mmi gration-Rel ated Enpl oynment Practice at 2 attached to the Conplaint;
and see, Respondent's Answer to Conplaint at 1.

Wthout jurisdiction, this Court has no power to decide the national
origin discrimnation claim Thus, | turn ny attention to Conplainant's
citizenship claim

Legal Anal ysis

The regul ati ons governing this proceeding allow the Court to use the

Federal Rules of Civil Procedure “~"as a general guideline in any
situation not provided for or controlled by these rules, or by statute,
executive order, or regulation.'' 28 CF. R § 68.1.
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Rul e 41(b) of the Federal Rules of Civil Procedure allows for the
i nvoluntary dismssal of an action for, inter alia, failure to prosecute
the claim Although Rule 41(b) states the defendant "~ "may npbve for a
dism ssal'' (enphasis added), the Suprene Court has hel d that

[t]he authority of a court to dism ss sue sponte for |lack of prosecution
has general |y been considered an "inherent power,' governed not by rule or
statute but by the control necessarily vested in courts to nanage their
own affairs so as to achieve the orderly and expeditious disposition of
cases.

Link v. Wabash Railroad Co., 82 S.Ct. 1386, 370 U S. 626 (1962).

No rigid tine limts or precise rules govern when a disnissal for
lack of prosecution pursuant to Rule 41(b) is appropriate. See
Huf f master v. U.S., 186 F. Supp. 120 (D.C. Cal 1960). The particular
circunstances of each case nust be considered when deciding if a Rule
41(b) dismissal for lack of prosecution is justified. See, Sheaffer v.
War ehouse Enpl oyees Union, Local No. 730, 408 F.2d 204, 132 U S. App
D.C. 401 (C. A 1969), certiorari denied, 395 U S. 934, 86 S.Ct. 1996.

Dismissal for lack of prosecution is a penalty for dilatoriness. It
is a procedural device to avoid unnecessary delay in litigation and
harassnment of defendant. Wight and MIller, Federal Practice and
Procedure, sec. 2370; see also Barget v. Baltinore & OR Co., 130 F.2d
401, 75 U.S. App. D.C. 367 (C A 1942).

During the course of this proceeding, Conplainant has inforned the
Court of at |east one change of address and tel ephone nunmber. However
nore recently, Conplainant has failed to informthe Court of his current
address and t el ephone nunber.

The regul ations require that "~ [s]uch proceedi ngs shall be conducted
expeditiously and the parties shall nake every effort at each stage of
a proceeding to avoid delay.'' 28 CF.R § 68.1.

As stated above, nunerous bilingual attenpts were nmade by this
office to assist pro se Conplainant in his effort to understand the
procedural requirenents necessary to allege a violation of section 1324b.
Regrettably, however, and consistent with the too-frequently encountered
situation of unrepresented parties in | RCA proceedings, the Conpl ai nant
has filed nothing in this case which nerits its being kept open for
further investigation Thus, in view of the fact that this Conplaint has
been pendi ng since Cctober 16, 1989, and Conpl ai nant has not advised the
Court of his current address or tel ephone nunber and has not responded
to the Respondent's notion for summary decision, | am disnissing this
case pursuant to Rule 41(b) of the Federal Rules of Civil Procedure.

Accordingly, the Conplaint in this case is hereby dism ssed without
prej udi ce. Conpl ai nant shoul d be advi sed that he nmay, upon a
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showi ng of good cause, re-file a conplaint if he can allege a reasonable
basis in law and fact to support his claim

SO ORDERED: This 27th day of August, 1990, at San Di ego, California.

ROBERT B. SCHNEI DER
Adm ni strative | aw Judge
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