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PROCEEDI NGS

OPENI NG STATEMENT OF THOVAS TOWVB, CHI EF, DUST Dl VI SI ON,
PI TTSBURGH HEALTH AND SAFETY TECHNOLOGY CENTER, Pl TTSBURGH,
PENNSYLVANI A

CHAI RMAN TOMB: All right, 1'd like to get this
heari ng started.

For the record I'd like to read the foll ow ng
openi ng statenent:

My nane is Thomas Tonmb and | amthe Chief of the
Dust Division, Pittsburgh Health and Safety Technol ogy
Center in Pittsburgh, Pennsylvania. And | will be the
noderator for this public hearing on MSHA' s proposed rule
addressing diesel particulate nmatter exposure of underground
nmetal and nonnetal m ners.

Personal Iy, and on behalf of Assistant Secretary
J. Davitt MAteer, | would like to take this opportunity to
express our appreciation to each of you for being here today
and for participating in the devel opnent of this rule. Wth
me on the panel today from MSHA are Jon Kogut, fromthe
Office of Program Evaluation and |Informtion Resources;
CGeorge Saseen and Robert Haney, from Techni cal Support;
Sandra Wesdock, fromthe Ofice of the Solicitor, M. Janes
Custer from Metal and Nonnetal's Health Division;, Ron Ford
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4
and Panela King fromthe Ofice of Standards, Regul ations
and Vari ances.

This hearing is being held in accordance with
Section 101 of the Federal Mne Safety and Health Act of
1977. As is the practice of this Agency, formal rules of
evidence will not apply.

We are making a verbatimtranscript of this
hearing. It will be made an official part of the rul emaking
record. The hearing transcript along with all of the
comments that MSHA has received to date on the proposed
rule, will be available to you for review. If you want to
get a copy of the hearing transcript for your own use,
however, you nust nake your own arrangenents with the
reporter.

We val ue your comments. MSHA will accept witten
comment and ot her data from any one, including those of you
who do not present an oral statenent. You nay submt
written comments to Panela King, who is on the panel here,
during this hearing or send themto Carol Jones, Acting
Director of the Ofice of Standards, Regul ations and
Vari ances, at the address that's in the notice. W wll
include themin the rulemaking record. |If you feel you need
to nmodi fy your coments or wish to submt additiona
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5
comments follow ng the hearing, the record will stay open
until July 26, 1999. You are encouraged to submt to MSHA a
copy of your coments on conputer disk

Your comments are essential in hel ping MSHA
devel op the npst appropriate rule that fosters safety and
health in our nation's mnes. W appreciate your views on
this rul emaki ng and assure you that your comments, whether
witten or oral, will be considered by MSHA in finalizing
this rule.

In April 1998, MSHA published a proposed rule to
address exposure to diesel particulate matter in underground
coal mnes. Hearings were held in 1998. The rul enaki ng
record will close on July 26, 1999 for that rul emaking, the
same date as it is for the netal and nonmetal conment
peri od.

The scope of this hearing today is l[imted to the
Cct ober 28, 1998 proposed rule published to address diesel
particul ate matter exposure of underground nmetal and
nonmetal mners. This hearing is the second of four public
hearings to be held on the proposed rule. The first hearing
was held in Salt Lake City, Utah, on May 11. Additi onal
hearings are scheduled to be held on May 25 in St. Louis,

M ssouri and on May 27 in Knoxville, Tennessee.
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On COctober 29, 1998, MSHA published a proposed
rule that woul d establish new health standards for
underground netal and nonnmetal m nes that use equi pnent
powered by di esel engines.

The proposed rule is designed to reduce the risks
to underground netal and nonnetal m ners of serious health
effects that are associated with exposure to high
concentrations of diesel particulate matter. Diese
particular matter is a very small particle in diesel
exhaust. Underground m ners are exposed to far higher
concentrations of this fine particulate than any other group
of workers. The beset available evidence indicates that
such hi gh exposures puts these mners at excess risk of a
vari ety of adverse health effects, including cancer, |ung
cancer.

The proposed rule for underground nmetal and
nonmetal m nes woul d establish a concentration |imt for
di esel particular matter and require m ne operators to use
engi neering and work practice controls to reduce diesel
particul ate matter to that limt. Underground netal and
nonnmetal mne operators would also be required to inplenent
certain "best practice” work controls simlar to those
al ready required of underground coal m ners under MSHA's

Heritage Reporting Corporation
(202) 628-4888



10
11
12
13
14
15
16
17
18
19
20
21
22
23

7
1996 di esel equipnent rule. Additionally, operators woul d
be required to train m ners about the hazards of DPM
exposure.

Specifically, the proposed rule would require
t hat :

The limt would restrict DPM concentrations in
underground netal and nonnetal mnes to about 200 m crograns
per cubic nmeter of air;

Operators would be able to sel ect whatever
conbi nati on of engineering and work practice controls they
want to keep the DPM concentrations in the mne below this
[imt;

The concentration limt would be inplenmented in
two stages:

An interimlimt that would go into effect
follow ng 18 nonths of education and technical assistance by
MSHA; and a final limt after five years.

MSHA sanmpling woul d be used to determ ne
conpliance. The proposal for this sector would also require
that all underground nmetal and nonmetal m nes using diesel-
power ed equi pment observe a set of "best practices" to
reduce engi ne em ssions, such as the use of |ow sul fur fuel.

The comment period on the proposed rule was
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schedul ed to cl ose on February 26, 1999. However, in
response to requests fromthe public for additional tinme to
prepare their comments, and with additional data added to
the rul emaking record by MSHA, the Agency extended the
public comrent period until April 30, 1999.

The Agency wel cones your comments on the
significance of the material already in the record, and any
information that can supplenent the record. For exanple, we
wel cone conments on: additional information on existing and
proj ect ed exposures to DPM and to other fine particulates in
various mning environments; the health risks associ ated
with exposure to DPM on the costs to mners, their famlies
and their enployers of the various health problenms |inked to
DPM exposure; or additional benefits to be expected from
reduci ng DPM exposure.

The rul emaking record will remain open for
subm ssi on of post-hearing comments until July 26, 1999.

MSHA received comments from various sectors of the
m ning community and has prelimnarily reviewed the comments
it has received thus far. MSHA would particularly Iike
addi tional input fromthe m ning community regarding
specific alternative approaches discussed in the economc
feasibility section of the preanble. As you m ght recall,
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sone of the alternatives considered by MSHA incl uded: an
approach that would Iimt worker exposure rather than
l[imting particular concentration; a lower limt; shortening
the time frame to go to the final [imt; nore stringent work
practices and engi ne controls; and requiring particular
filters on all equipment.

The Agency is also interested in obtaining as many
exanpl es as possible of specific situations in individual
m nes; for exanple, the conposition of the diesel fleet,
what controls cannot be utilized due to special conditions,
and any studies of alternative controls you m ght have
eval uated using MSHA's conputerized Estimator, which was
published in the "Federal Register.” W would also like to
hear about any unusual situations that nmight warrant the
application of special provisions.

The Agency wel comes conmments on any topics on
whi ch we should provide initial guidance, as well as any
alternative practices which MSHA shoul d accept for
conpl i ance before various provisions of the rule go into
ef fect.

MSHA vi es these rul emaking activities as extrenely
i nportant and knows that your participation is also a
reflection of the inportance you associate with the
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rul emaki ng. To ensure that an adequate record is nade
during this proceedi ng, when you present your oral
statenents or otherw se address the panel, | ask you to cone
to the podium and clearly state your nanme, spell your nane,
and state the name of the organization that you represent.

It is nmy intent that during this hearing anyone
who wi shes to speak will be given an opportunity. Anyone
who has not previously asked for time to speak needs to tell
us of their intention and sign the speaker sheet that is --
is it still out in the front, Pan?

MS. Kl NG Yes.

CHAI RMAN TOMB: That's out on the table outside

the room Tinme will be allocated for you to speak after the
schedul ed speakers. W are scheduled to go until 5 p.m
t oday, however, we will call alimt or a halt to the

hearing if we're out of speakers.

| will attenpt to recognize all speakers in the
order in which they requested to speak. However, as a
nmoderator, | reserve the right to nodify the order of
presentation in the interest of fairness. | doubt that it
wi Il be necessary, but | also may exercise discretion to
exclude irrelevant or unduly repetitious material, and, in
order to clarify certain points the panel may ask questions
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11
of the speakers.

Today we have three people that have signed up to
speak. The first is M. David Sheffield fromthe Nevada
M ni ng Associ ati on.

He spoke in Salt Lake.

MR. SCHEI DI G  David spoke in Salt Lake and won't
be here today. So | think we had reserved that in each of
the hearings. But it won't be necessary to today to take
that spot and that tine.

CHAI RMAN TOWMB: Okay. |Is he going, is he going to
be at the other hearings though? You nentioned you signed
up.

MR. SCHEIDIG I'mwth the Nevada M ni ng
Associ ation. And David may be at one of the other hearings.
Il will, I wll definitely speak in Knoxville in his place.

CHAIl RMAN TOMB: Okay. But you're not going to
make a presentation?

MR. SCHEIDIG  No. No, sir.

CHAI RVAN TOVB: Could you give us your nane?

MR. SCHEI DI G  Paul Schei dig.

CHAI RVAN TOVB: Paul ?

MR. SCHEIDIG Yes. S-CHE-I-DI-G And I'm
with the Nevada M ning Associ ation.

Heritage Reporting Corporation
(202) 628-4888



10
11
12
13
14
15
16
17
18
19
20
21
22
23

12

CHAI RMAN TOMB: All right, thank you.

MR. SCHEIDI G You're wel cone.

CHAl RMAN TOMB: The next person we have on the
list is M. Henry Chajet from Patton & Boggs.

MR. SCHEIDI G  \When | was speaking to Henry the
other day in Salt Lake he wasn't going to nake this one but
| thought he, I think he said he was going to be in St.

Loui s.

CHAI RMAN TOWMB: Okay, thank you.

And the final speaker that we have on our list so
far is M. Patrick Allen from Getchell Cold.

MR. ALLEN: Yes, sir.

CHAI RMAN TOVB: Okay.

MR. ALLEN: |'m here

(Laughter.)

CHAI RMAN TOMB: You have the rest of the day.

MR. ALLEN:. All right. 1've got a 35 cents sernon

here this norning.

STATEMENT OF PATRICK S. ALLEN, CMSP, LOSS CONTROL MANAGER,
GETCHELL GOLD, GOLCONDA, NEVADA

MR. ALLEN:. M. Chairman, nmenbers of the panel,
appreciate this opportunity to speak to you this norning.
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13
My nane is Patrick, P-A-T-RI-C-K, mddle initial S, |ast
nanme Allen, A-L-L-E-N. | amthe Loss Control WManager for
Getchell Gold. And at the end of ny presentation -- or
you're getting themnow -- | have sonme comments there. [|I'm
not going to read those to you. You'll find out I don't
read so well

But if | may, an opening statenment this norning or
story. I'mremnded as | cane in here this norning of a
m nister during the Depression. He was asked to fill the
pul pit for another mnister who was call ed away suddenly.

So as he went into the church he took his young son wth
him And back in those days, as you well recall, a quarter
was worth something. At the back of the church in the foyer
there was a little seal ed box where you put your tithe in.
And as the mnister wal ked in he dropped his quarter into

t he box.

He got up and he delivered what he thought was the
finest sernon he had ever given. And, boy, he was just
happy. It was over. And one of the elders approaches and
says, "As our tradition is, we're going to give today's
tithe to the mnister."

Well, lo and behold, they opened up that tithe box
and there was a quarter init. And as they were |eaving the
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church that day the mnister was sonewhat di smayed. And he
was just shaking his head. And his young son | ooked at him
and he said, "Dad, had you put nore into it you would have
gotten nore out of it."

That's kind of the position we in mning are right
now. We have sonething to say, we want to say it, and we
hope we get sonething out of it and it's worth our tine.
And that's why |I'm here today.

There is nothing that I can recall in the short
termor even the long termthat has unified m ning, and

especially mning in northern Nevada, as this proposed rule.

| am not an industrial hygienist. | amnot an engineer. |
have nothing but a CMSP. |I'ma certified mne safety
professional. | inplenment and | oversee safety prograns.

And |I'm also a dunb Kansas farm boy. And that's where I'm
com ng fromtoday, | hope froma common sense approach as to
why this rule should not go as it's witten or proposed.

As |'ve said, this has unified the m ning industry
in northern Nevada, and | think you' re going to see it
t hroughout the United States because we have sone concerns.
They are spelled out in my comments this norning.

But one of the things that really concerns ne is
the fact that there is a possible health hazard associ at ed
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15
with DPM  And | use the word "possible.” | have a 22-year-
old son. He works at the m ne during his summer breaks from
college. And I can tell you as a father and as sonebody
concerned about the health and safety of the m ners at our
m ne | would not knowi ngly expose ny son or sonebody el se's
son, husband or relative to a known hazard. | would not. |
could not in all clear conscience do that, nor would I. I'm
in the wong profession.

But they're possible health effects and we are
concerned about them | think there are sonme things that
could be done. But the one thing that worries us is that
this proposed rule is a premature rush to regulation. You
know, | was in California |last week. And a |ot of inpetus
cones out of California for this rulemking. And as | stood
in arestaurant | was reading a sign, a placard on the
restaurant wall that said sonething to the effect, if | can
paraphrase it, caution: drinking of distilled |iquors, beer
and wi nes may cause cancer. The air we breathe may cause
cancer. Are we going to tell all mners they have to stop
drinki ng because there is an associated or a possible health
effect? It would really limt the number of m ners we have
out there.

It's a commobn sense approach. There is nothing
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16
concrete that spells out that DPMis a carcinogen. You're
asking us to fight a battle; we don't know who the eneny is
or what it is.

In its preanble, the Agency refers repeatedly to
t he Suprene Court's "Benzene Decision.” It is worth
recalling, however, that the "Benzene Decision" struck down
OSHA' s benzene regul ati on because it was not supported by
adequat e findi ngs.

In the "Benzene Deci sion"” the Supreme Court
enphasi zed its serious concern with the inadequacy of OSHA' s
findi ngs concerning a dose response correlation between
adverse health effects and any realistic occupational
exposure level. We find MSHA's Ri sk Assessnment singularly
lacking in reliable evidence based on reputable scientific
t hought that any particul ar occupati onal DPM exposure | evel
is associated with adverse human health effects. And the
exi sting studies are far from di spositive and reveal many
conflicting and inconclusive results. And we just need to
take our tine and we need to weigh it and nore studies need
to be done.

To conpare mners to rats is an irrational thought
to ne. These are living, breathing human beings, they are
not caged | aboratory animals. And there has not been a
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study on these mners as to what the effects are.

The M ne Act requires as a necessary predicate for
a health standard dealing with a potentially toxic substance
t he best avail able, reliable evidence that mners are at
significant risk of suffering material inpairnent of health
at given |l evels of the occupational exposure in question.

I n our view, the cunmul ative wei ght of all of
MSHA' s needed disclainers in its proposal as to the fl aws,
i nadequaci es, contradictions and inconclusiveness of the
various studi es nmeans that the best avail abl e evidence
really isn't very good at all for the proposition that there
are significant occupational DPM health risks justifying the
severe PELs proposed.

In view of the uncertainty of this available
evi dence, we urge MSHA to adopt a nore reasonabl e approach
to DPM control. Such a stance is particularly appropriate
because, as noted by the Agency and the National Cancer
Institute, two other arms of the government, are presently
conducting what may prove to be, if appropriately designed,
a nore illumnating study of the relationship between DPM
and health effects.

And we'd also join as Getchell Gold in the Nevada
M ni ng Association's recomendation in its 1999, April '99
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letter to you of MSHA, that MSHA conti nue devel opnent of its
1997 Tool box approach in reducing exposure to DPM And |i ke
t he Nevada M ning Associ ation, we believe the continued
application of the flexible Tool box process is the nost
reasonabl e regul atory and industry strategy. Moreover, we
strongly suggest that MSHA conduct an endeavor in nmeani ngful
concern with all segnents of the mning industry.

When we tal k about a |evel playing field, that's
the only way we're going to get a level playing field is for
i ndustry and the regul atory agencies to set down and have
sonme di al ogue and do what's best for our mners, if that's
what we're all about.

As | said before, I'"'mnot an industrial hygienist.
| don't conduct the tests at the mne, but | can tell you
this, that since the 1st of January we have spent thousands
of dollars on doing sanpling underground. And the NI OSH
5040 net hodol ogy in the Nevada under grounds, and that's what
" mtal king about today, and in particular the Getchel
Gold, is flawed.

Getchell has conducted its own extensive sanpling
for DPM using the NI OSH 5040 nethod set forth in the
Proposed Rul e. The fact of the matter is we not only have
carbonaceous ores which was taken into consideration in coal
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m ning, we al so have graphite bearing ores which also inpact
t he 5040 net hodol ogy. We have oil m sts down there from
j ackl egs, pneumatic drills, etc. Qur results are conpletely
unrel iable as indicators of DPM

Simlar problems with testing in underground coal
mnes led MSHA in its coal proposal to reject a PEL approach
to control of DPM exposure in the mning sector. And PEL
met hodol ogy is no nore appropriate for underground Nevada
m nes with carbonaceous ores, and it should be rejected here
too for substantially the same reasons. To force PEL
approach in these circunstances, while rejecting it in
simlar context, would be arbitrary and woul d be capri ci ous.

| f adopted, the proposed rule would be financially
burdensome on Getchell. \Where we came up with this 89 to
100 thousand dollars first year | don't know, but if cabs
al one at $7,000 and we've got over 60 pieces of nobile
equi pmrent underground, that's over a half a mllion dollars.
And I'mnot a match expert either. That's just for one
proposed reg.

And cabs to nme are just a no-brainer. Because not
everybody can work in contained environment. What about
that mner out there at the face drilling the round? What
are we going to do for hin? How do we control it for himif
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it is the health hazard that everybody says it is? Do we
put himin protective suits which increase the hazard? |
t hi nk not.

Going to electrical equipnment is just, it's out of
the question. The feasibility. Now, |I'mtalking strictly
about precious nmetals now, and | don't know how in tune you
are to what gold's doing, but the fact of the matter it's
dropping. At sone point in tinme enough is enough.

The other thing when it cones to feasibility is
it's unattainable. This standard is unattainable for the
m ning industry. What's going to happen is if you go with
the 400 PEL and then you drop it to the 160 as the proposed
rule says, we in nmning are going to do one of two things:
we're going to fly in the face of it and we're going to get
closure orders. And then what about the econom c inpact?
We only enploy 670 enpl oyees. That's a major inpact in
W nnenucca, Nevada, if they're not working.

O, as | say, we're going to fly in the face of
those orders and we're going to end up by litigating. And I
don't think that's a reasonable outconme. | believe that
di al ogue is the way to go.

Let me say that Getchell cannot afford to
elimnate and replace its diesel fleet and conti nue
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profitable m ning. And why are we in business? Nor can it
realistically absorb the heavy cost of refitting that fleet
and upgrading ventilation to conply with the proposed rule.

Ventilation. W estimate that it would add about
$10 per ton to production to do the ventilation necessary to
control the diesel particulate as outlined in this rule.

Now, that begs the question of an already identified hazard
being silicosis. One way we control it is by keeping our
roads wet. So what does the increased ventilation do to us?
How do we keep those roads. How do we control dust. All of
a sudden we have increased our exposure to another health
concern.

To assess the validity of the proposed rule
Getchell has carried its own prelinmnary DPM sanpling with
NI OSH 5040 net hod set forth by MSHA in its proposal. W
have also prelimnarily anal yzed conpliance costs with the
Proposed Rule. And as discussed, the resultant data is very
troubling and has convinced us that MSHA just substantially
rethink its approach.

And as noted, CGetchell's nobile fleet is al nost
entirely diesel powered. Based on realistic estimte costs
of outfitting our affected diesel vehicles with appropriate
aftertreatnent control devices, and sone of which do not
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actually exist in today's market, and/or installation of
fully encl osed cabs, needed ventilation upgrades to
accommodate the stringent proposed PELs, and annual costs,
mai nt enance and upkeep tied to such changes, we find that
our annualized costs would be approximtely five tines that
identified in this Proposed Rule.

We will supply specific economc data in our fina
comment. Vol esal e repl acenent of our diesel fleet is
sinply not an option from an econom ¢ standpoi nt.

And the other thing that concerns nme about diesel
particulate -- and like | say, I'"'mnot a rocket scientist
here -- but the cleaner you get that diesel engine to burn
the smaller the particulate cones out. Now we've bypassed a
natural defense in our body. As you know, the hair in your
nose is intended to keep | arger particul ate out of the
system Now all of a sudden we've increased the exposure to
our mners because we have cl eaner burning. And |I'm not
saying we need dirty burning engi nes down there either. But
| think that we could conme to sone am able renmedy to this.

And, as a matter of fact, speaking for Getchell
know t hat we replace engines on the average of every two
years and we put the nost nodern on the market in at the
date that we install them |[It's an ongoing process. Qur
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entire fleet is less than three years ol d.

We urge MSHA and the Departnent of Labor, of which
it is a constituent part, not to | ose sight of the econom c
health of this industry. At what point are specul ative
mar gi nal i nprovenments in health protection based on
i nconcl usi ve evidence outwei ghed by the di sappearance of the
j obs assertedly protected as a result of the inposition of
t he heavy new conpliance costs?

Concerns with the Proposed Rule's provisions. And
it is a concern, there are so many new t hings added to it.
The precedi ng coments address the basic, but infirm
rational e of the Proposed Rule. Getchell also has concerns
with many of the proposal's specific provisions. Like the
Nevada M ni ng Association we find the proposal overly
conpl i cat ed.

That old acronym | remenber as a Marine was KISS,
"keep it sinple stupid.”™ Napoleon had a rule that before he
i ssued an order for battle he wouldn't have his officers
read it, instead he'd go out to the corporal who stood guard
outside his tent, he would give himthat battle order and
say, "Corporal, do you understand this?" And if the
corporal didn't he'd rewite it. W need to keep it sinple.

As one exanple of the flaw, note the proposal's
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addition of a separate new training conponent for DPM
That's already covered in Part 48. Hazard communi cati ons;
there's a section in there. Mne gases is covered in Part
48. \Why do we need a separate new entity out there that
just causes nore paperwork?

Simlar problenms with overconplexity exist with
regard to the Proposed Rul e's recordkeepi ng and equi pnent
mai nt enance requirements. There are already maintenance
requirenents, i.e., an operator does a pre-op check on his
pi ece of equiprment. |If he finds sonething that affects
safety, etc., he's tored tag it, notify the shop. The shop
is to keep that pre-op card until the correction is made and
then there is a permanent record in that vehicle's file
already. Why do we need to throw nore records to keep? |Is
it a way of circunventing what we're already required to
keep and addi ng nore paperwork to us?

Sinplicity is the key to acceptance,

i npl ement ati on and success of any reasonable strategy to
control DPM exposure.

Not only that, now we have to keep records on our
mechanics. Now, | ask you, if you had a $250, 000 pi ece of
equi prent woul d you just |et anybody work on your equi pment?
| think not. | think you bring in the manufacturer's rep
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and he trains these people already on how to work on it.
Why do we need to keep nore records.

Downgr adi ng of PPE. We al so endorse the Nevada
M ni ng Association's criticismof the Agency's continuing
downgr adi ng of adm nistrative controls and the use of
personal protective equi pnent in favor of considerably nore
expensive and presently infeasible engineering controls.
Operators will act in good faith to use all avail able
met hods to reduce exposure to toxic substances, and m ners
today will accept PPE. If MSHA' s goal is the protection of
mners in the context of actual jobs in a viable industry,
it must permt flexible control approaches and not penalize
operators for using one of the nost efficient tools it has,
and that's PPE.

Getchell wel cones a constructive dial ogue with the
Agency, and urges MSHA not to conmt itself to the proposed
approach, which, for the reasons sunmari zed above, is
premature, overly-stringent and infeasible.

CGetchell is commtted to proactive approach to
m ne safety and health and environnmental issues. For
exanpl e, there is a Tool box out there concerning nercury.
The crux of that tool box was the settlenment and the
agreenent which Getchell worked out with the Secretary of
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Labor back in 1997-1998. Davitt MAteer hinself has used
that in many tal ks about the interaction between industry
and the agency. And if we can do it once | know we can do
it again. And it's inperative that we do it.

As one grassroots nmenber of the m ning community,
we woul d be pleased to work with the Agency to devel op a
nmore reasonabl e strategy than the Proposed Rule for
controlling DPM exposure.

And if I mght, in closing, you know, I, and I'm
not an attorney either but |1've spent a lot of tinme with
attorneys here lately, but I kind of feel |ike an attorney.
You're the jury. W' ve got a man convicted of nurder out
here. Rightfully or wongfully there's been a |ot of press
on him And, by golly, | hope that I'm not and that the
m ning industry itself is not delivering its closing
argunments to a jury that's already nmade up its mnd. | hope
not. Because we're all in it for the same reasons
believe, and that's the protection of these mners and to
keep an industry viable and alive in the United States.
There are things we can do. And | think as a group both
i ndustry and as the Agency we can work it out.

Thank you for your tine.

CHAI RVAN TOVB: Thank you, M. Allen.
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Don't | eave.

MR. ALLEN: AlIl right. [|I'"man industria
hygi enist. | have no technical data with me. That will be
provi ded | ater.

CHAI RMVAN TOMB: Do you have any questions?

MR. SASEEN: Yes.

CHAI RVAN TOVB:  Ceorge?

MR. SASEEN. You said that you change your engines
out every two years?

MR. ALLEN: Approxi mately, yeah.

MR. SASEEN:. 1Is that the entire fleet or just nore
your production, |oaders, trucks, |arger horsepower type
engi nes?

MR. ALLEN: Yeah. | like to think that everything
we have is production.

MR. SASEEN:. Ckay.

MR. ALLEN: So we have no unnecessary pieces
sitting around. But that's on average is the engi nes wear
out. Sone of those we'll change out even nore often. You
know, and the majority of ours are now the new conputerized
D- beck type engines, cabs. A lot of the old air-cooled are
goi ng by the wayside. So we get better efficiency out of
what we do have. But that's just on average is about two
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years just by wear and tear.

MR. SASEEN:. What's the horsepower range of your
fleet just roughly?

MR. ALLEN: | didn't even bring that information
with ne.

MR. SASEEN:. Okay.

MR. ALLEN: But the WAagner six yards, Elfenstone

which is a new product with Cat engines in them So.

MR. SASEEN:. You nade a, you al so made a statenent

that some aftertreatnent controls were not avail abl e. And |

assunme you may be neaning filters. Was that based on the
size of your engines they're not available or is that based
on the duty cycle of your vehicles that they're not
avai l abl e?

MR. ALLEN: | believe it's on the size of the

engi nes. Everything |I've gathered is that people say, yeah,

we can make them Well, you can naeke anything for a cost.
MR. SASEEN:. Ckay.
MR. ALLEN: You know.
MR. SASEEN. Ckay, thank you.
MR. ALLEN: You bet.
CHAI RMAN TOMVB:  Ji nf?
MR. CUSTER: Here, as in Salt Lake, you've raised
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the issue that MSHA has | guess the word is deprecated the
use of PPE and adm nistrative controls. And | gather from
the presentations there and here that one of the problens
you have with the proposed rule is that it is indeed an
envi ronnental standard as opposed to a personal exposure
st andar d.

G ven that, do you believe, and | realize you
can't speak for all the stakehol ders, but given that would
you be willing as representing Getchell to accept a standard
that i ndeed was a personal exposure standard and in |ine
with the application of good industrial hygiene practice
agree to |l ook at the hierarchy of controls: engineering,
PPE, adm nistrative?

MR. ALLEN: Yeah, feasible engineering would --

MR. CUSTER: Feasi bl e, obviously.

MR. ALLEN: | nmean that word, you know, we say
"engi neering” but | think you need to | ook at feasible
engi neering. That's always been the way it's been enforced
in the field. |If you have a health or a safety standard
it's feasible engineering, noise control. 1In the recent
noi se proposal, you know, PPE is not given any credence,
it's just, you know, it used to be all right, nowit's not
all right.
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And what | think, 1'd have to give that sone
t hought .

MR. CUSTER: | think in the noise proposal we do
| ook at the hierarchy of controls, engineering first,
obvi ously, to control at the source and then PPE -- or
adm ni strative controls and essentially PPE |ast. But the
rul e does not preclude the use of PPE.

Thank you.

CHAI RVAN TOVB: Ron?

MR. FORD: Yes. M. Allen, do you have any
aftertreat nent devices on any of your existing machi nes now?

MR. ALLEN: We use a catalytic converter type or a
scrubber type device on them

MR. FORD: On your production pieces?

MR. ALLEN: Uh-huh. That's pretty nornal

MR. FORD: You tal ked about the tag-out provision
t hat how you follow the existing tag-out provisions that are
on the books now.

MR. ALLEN: Uh- huh.

MR. FORD: Does that account for also em ssion
problens |i ke when if soneone sees a |ot of black snoke
com ng out do they tag out the machi ne or?

MR. ALLEN: They have that, not only that
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responsibility, they have the authority to do that. |If they
feel that there is sonething -- | don't care if we have to
go in there and do a gas test for them which we had the
TMXes readily available to go in and do it, we do it. They
have that authority right now. | nean | tell every m ner
that hires on there, don't nmake them make you do an unsafe
act or operate an unsafe piece of equipnent. And | nean
that, and so does the rest of the managenment. We're that
strong on it.

So they do. | nmean if they feel if that machine
iI's not operating properly, it's running rough or what have
you, they can shut it down (right then and there. And we
expect themto.

MR. FORD: Okay. And they have shut it down for)
em ssion type problenms in the past?

MR. ALLEN: They've noted on their operator cards
exactly, you know, that this thing needs to be | ooked at,
etc.

MR. FORD: |'ve just got one nore question. And
that is, you tal ked about your nechanics a |lot of tines
manuf acturer reps will come in and train themon a
particul ar task.

MR. ALLEN. O on a piece of equipnent.
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MR. FORD: O on a piece of equipnent.

MR. ALLEN: Yeah.

MR. FORD: When they do that do they ever given
them a paper or anything saying they're certified or do you
make a record in the book that as of this day this person
was trained or received this training?

MR. ALLEN: It has not been a requirenent up to
this point intime. And like | said, when we bring these
guys in they're not training themon a particular task. For
exanpl e, Elfenstone, we have the | argest fleet of Elfenstone
equi pnent right nowin the United States at our Turquoi se
Ridge Mne. So we bring Elfenstone in on a regular basis to
work on the equi pment with our nechanics.

And El fenstone will, you know, they'll hand out a
certificate if you would, you know, just kind of a has net
the 40 hour requirenent, whatever type training he's
getting. It's kind of a "attaboy" type thing.

MR. FORD: Okay. Do you keep that certificate on
file in the conpany at the mne or?

MR. ALLEN: If we're nmade aware of the training
they' ve got we'll make a copy for their safety record. But
to say right now that we do it unequivocally without fail, I
woul dn't make that statenent.
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MR. FORD: Okay. Thank you.

CHAI RVAN TOVB: Just a, | just want to pick up on
one of his questions, M. Allen.

From your presentation, fromthe tag-out
procedure, what in the rule requires nore than what you're
doi ng right now?

MR. ALLEN: It's the fact that it's just another
step out there that M-- that having to deal with the
i nspectors on a daily basis al nost here recently. You know,
the unfortunate thing is not all inspectors inspect the sane
way, you know.

CHAI RMAN TOVB: | know, but --

MR. ALLEN: They see an apple and |I've got an
orange. And then they're going to wite ne citations
because that thing doesn't appear to be running right or
what have you. \Where's your tag? You know, why is he
operating? | don't know. It's a personal judgnment type
t hi ng.

CHAI RMAN TOMB: | don't think that's -- in the
di scussion of the rule that hasn't been a issue for
conpliance purposes. | nean in exanples that are given that
isn't one of the permanent things.

MR. ALLEN: But why would you, if you've already
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got it, if it's already established why do you need to put
anot her standard in place for us? 1It's just one nore we get
beat up on

CHAI RMAN TOMB: Wel |, okay, but | guess the
gquestion, it seens |ike you do these things out of habit,
okay.

MR. ALLEN: Right.

CHAI RMVAN TOMVB: But there are other m nes out
there that should be doing themthat don't.

MR. ALLEN: Then we should be enforcing the
exi sting standards on them and not creating nore standards
and nore paperwork for us. Because if I'"'min violation of -

CHAI RMAN TOMB: And that's nmy question, though,
fromwhat you just said -- | don't mean to interrupt you --
but just fromwhat | just said then, from what you just
sai d, what additional paperwork are we create -- is the rule
creating, not us, is the rule creating over what you do now,
ri ght now?

MR. ALLEN: \What | perceive happening is you're
going to cone up with a new section on diesel particul ate
just as you did air quality Part 5800, okay. You're
separated it out. 14.100 already tells nme that if | have a,
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if I have a -- I'"'mlooking for the right term nology here.
| know the standard.

CHAI RVAN TOVB: Def ect .

MR. ALLEN: Yeah. |If you have a defect in it and
it applies to safety, you know, for the piece of equi pnent
that you are to tag it out and repairs are to be nade as
soon as possible, okay, it's already there.

CHAI RVAN TOMB: Yeah, but if those are the words
t hough we don't have "health"” in there. That's, then that's
the sticking point. That's an argunent.

MR. ALLEN: | don't have ny CFR with ne.

CHAl RMAN TOMB: Okay. Well, anyway, that's --

MR. ALLEN: But anyway, nmy sticking point is, you
know, if you're training them under health hazards, if
you're training themduring their initial training about
orange card operators' responsibilities, etc., which we do,
whi ch nost of the m nes around here do, you've already
covered it. And what you're doing is you're just giving us
one nore standard that we're going to get hammered on, that
we're going to be witten for on a very regular basis. And
that's our position is it becones another hamrer for
enf orcenent.

And |' m being, |I'm being honest with you.
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CHAI RMAN TOMB: Yeah, okay. Okay. That's ny
questi on.

MR. ALLEN: Because | have to deal with this on a
dai ly basis.

MR. CUSTER: Let ne just finish up Tonm s question.
If the diesel particular standard had a section or a, yeah,
a section or a paragraph stating that equi pnent would need
to be inspected in accordance with, what is it, 14 --

MR. ALLEN: 14.100.

MR. CUSTER: -- 14.100, would that be acceptable
to the industry?

MR. ALLEN: | can't speak for the industry.

MR. CUSTER: | understand, but would it be
acceptable to Getchell? Because it's not putting another
standard on, it's nerely reiterating a current standard.
And |I'm not sure, but | thought 14.100 indeed did nmention
health in there.

MR. ALLEN: | think it does too. That's what |
said, | don't have ny CFRwith nme. And I --

CHAI RMVAN TOVB: | don't either. That's --

MR. ALLEN: You know, |'ve got good recall but not
total .

MR. CUSTER: | think it's defects affecting health
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and safety.

MR. ALLEN: Health and safety. | think you're
exactly right. And it's already there. And why not include
that in the preanmble of that particular standard of 14.100.

MR. CUSTER: But would it create a problemfor
Cetchell to have it sinply reiterated --

MR. ALLEN: Oh, | think any --

MR. CUSTER: -- there as a rem nder?

MR. ALLEN: ©Oh, | don't know about Getchell. But
| know about nme personally it would. Because it just
becones one nore thing that we have to deal with and it's
al ready covered.

MR. CUSTER: Well, you're already dealing with it.
This is simply --

MR. ALLEN: Yeah, but.

MR. CUSTER: Well, | don't want to debate the
i ssue.

CHAI RMAN TOWMB: Okay. Are you done, Jinf

MR. CUSTER: Her's | ooking that up.

CHAI RVAN TOMB: ©Ch, okay.

MR. SASEEN: Tom Could you -- back to ny engine
guestion, M. Allen. Could you supply us with an inventory
of your engi nes?
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MR. ALLEN: [|'d be nore than happy to when we do
our closing coments --

MR. SASEEN:. Ckay.

MR. ALLEN: -- by July the 26th.

MR. SASEEN: Fi ne.

MR. ALLEN:. We'll give the technical data we need
to at that tine.

MR. SASEEN. Have you had the opportunity to do
any estimte using the Estimator?

MR. ALLEN: No, we have not.

MR. SASEEN:. Ckay, thank you.

MR. ALLEN: You bet.

CHAI RMVAN TOVB: Bob?

MR. HANEY: | just, | had a couple of questions to
help me clarify the conditions at your m ne. Wat m ning
hei ght do you normally have?

MR. ALLEN:. Backs?

MR. HANEY: Yeah.

MR. ALLEN: We're running 14, 15 feet in the back.

MR. HANEY: O those 60 pieces of equipnent that
you have do any of those have cabs on them currently?

MR. ALLEN: No, they do not. W have ROPs. And
it's hard to keep the ROPs on.
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MR. HANEY: Your | oaders and your stopes don't
have cabs? No?

MR. ALLEN: No.

MR. HANEY: Okay. \When you said you replace
equi pment every two years is that the equi pment or the
engi nes?

MR. ALLEN: The engi nes.

MR. HANEY: Okay. And what about --

MR. ALLEN: And it's just a rotation, it's nmust a
matter, it's just normal maintenance procedure. You
schedul e or budget X nunber of engines and that's usually
what you end up repl acing.

MR. HANEY: Do you have any idea how frequently
you woul d be replacing the equi pnment, what the life of a
pi ece of equipnment is?

MR. ALLEN: Three to five years would be a norm
for underground m ning equi pnrent. But you can get, you
know, it depends on the operators how often they take it
into the rib and ot her unknowns at this tinme how | ong you
woul d keep it.

MR. HANEY: Are you currently using | ow sulfur
fuel ?

MR. ALLEN: | believe we are. But |I'm saying that
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as | haven't checked into it, to tell you the truth.

MR. CUSTER: M. Allen, | stand corrected on the
14.100. It indeed does strictly --

MR. ALLEN: Safety.

MR. CUSTER: -- say safety. So | guess the
foll owup question then to that would you, representing
Getchell, be agreenment to an anendnment to 14.100 to include
health as one of the things that you would [ ook for in
defects that would have an effect on the mner's health
i ssue?

MR. ALLEN: | think that if | said no I'd be lying
to this commttee. You know, | believe it should be.

MR. CUSTER: And if it were entirely, if that were
entirely removed fromthe diesel particul ates Proposed Rul e
and this sinply anended to include health would then --

MR. ALLEN: Yeah, it would be --

CHAI RMAN TOMB: -- address your concerns?

MR. ALLEN. Well, health is a concern. So, yes.

MR. CUSTER: Thank you, sir.

CHAI RMAN TOVMB: Do you have another question, Bob?

MR. HANEY: | have a few nore questions.

You said it would cost, add $10 a ton to your cost
to provide ventilation to neet this PEL. 1Is that
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ventilation to dilute to 160 m crograns?

MR. ALLEN: That's just to neet the 400 to start

MR. HANEY: Okay. So that would be to dilute to
400. OCkay, so then you nmust have sone idea of what your
current |evels are? Do you have? Wuld you be willing to
share those with us?

MR. ALLEN: | don't have that information with ne.
As | said, that was a best guess estinmate at this tinme as to
what we would be adding to it. But |I know that we're noving
over 200,000 cfminto those mnes. And | believe at the
Turquoi se Ridge it's even closer to 300,000 right now.

MR. HANEY: |Is that on a single, continuous split
t hrough the m ne or do you have several air splits going
t hrough the m ne?

MR. ALLEN: The Turquoise Ridge is a shaft m ne.
So we're pulling off each one of the |evels.

MR. HANEY: Okay. And you said you're in favor of
t he Tool box approach. What criteria would you use as a
leveling criteria to ensure that all conpanies or maybe j ust
your conpany was doi ng everything equally across the
i ndustry so that it wasn't left open to individual mnes to
deci de what was feasible for their m ne?
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MR. ALLEN: Well, | think the first thing is we
need to have the dialogue. | don't believe that the Agency
shoul d have the burden of witing, you know, that Tool box.

As | said before, even on the |ead and nercury or
on the nercury tool box, nost of that was the result of
di al ogue between the Agency and Getchell Gold. Those best
practices in there, that was our settlenent agreenment in
essence that becanme -- So there was sone dial ogue. And
that's what needs to happen here. For a Toolbox it needs to
be the m ning, whether it's m ning associations or whoever
need to sit down with the nenbers of the Agency and let's
work it out. Because if they have the input, you know, it's
one of those things that if | have input into it and | feel
confortable with what | said then I'mgoing to do what |
said. And mning is that way. But if we have no say in it,
you know, it's just, it's frustrating.

MR. HANEY: Okay. then one final question. You
said you're not an engi neer and you're not an industrial
hygi eni st but then you went and said this is unattainable.
What are you basing that on?

MR. ALLEN: The fact that it's an arbitrary
nunmber. You know, and what we've seen in our mnes with
everything out there, you know, with the results of our
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studies, we're not going to get there from here.

As | say, this is a comopn sense thing. |'mjust
a dunmb Kansas farm boy. And you haven't proven to ne, first
of all, or to the industry that we have a health effect. |
mean you can't say it nmay then say it is. Either it is or
it isn"t. And just to throw nunmbers out there, nobody has
shown me how we cane to those nunmbers. Nobody. It's an
arbitrary, capricious ruling right now, or proposed rule.

CHAI RMVAN TOVB: Ron?

MR. FORD: Just a quick question. In your witten
comments you say, you make, you also make the statenent that
to put on aftertreatnent control devices including, and also
i ncluding the ventilation, would cost five tines as nuch.

MR. ALLEN: Uh-huh

MR. FORD: And then you also made the statenent

t hat you haven't on -- | don't know on how many pieces of
your equi pnent, but on some you can't even -- you don't even
know how to do it, how to put that stuff on. |I'mjust kind

of wondering how did you get your estimate of five tinmes
nor e?

MR. ALLEN:. Well, like | say, a cab is an
aftertreatment because we have no cabs. Put the cabs on and
just using a conservative figure of $8,000 to retrofit that
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cab, that's over $500, 000.

MR. FORD: Okay.

MR. ALLEN: And that's five tines nore. And
that's just for one fix.

MR. FORD: Ckay.

MR. ALLEN: If you go with ceram c scrubbers or
ceramc filters out there, after so many hours you have to
take them out and send them off and get them cl eaned because
we can't afford a half a mllion dollar processing plant to
clean those ceramic filters. So now we have to carry two
filters for every piece of equipnent. But it does get
costly.

CHAI RMAN TOMVB:  Ji nf?

MR. FORD: Thank you

CHAI RMAN TOMB: Oh, |I'msorry, are you don't?

MR. FORD: Yes.

CHAI RMAN TOMVB:  Ji nf?

MR. CUSTER: \While you may have started out as a
poor Kansas farm boy | think you've certainly evolved into
quite an intelligent mning individual. And in line with
that, what |I've said, and in line with the dial ogue that you
would Iike to establish | would like to throw out -- well, |
don't want to throw out -- | want to put out to the audience
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because in the audi ence there's an NVMA representative,
there's an NMA representative and ot her people here, |I'd
like to throw out to themthe chall enge to provide coment
if they would in regard to the issue of the health and
saf ety defect inspection since we seemto have gone down
that line just a bit today.

MR. ALLEN: Okay.

MR. CUSTER: Thank you. And yourself, too, sir.

MR. ALLEN: One other thing, too, that | didn't
mention in this, when we tal k about the unnecessary burden
is all of a sudden we | ook at a control plan also. If we go
with the 400 and the 160 there's also a control plan that we
have to maintain. And once we put that in witing if we
don't mmintain that control plan we're hamered, you know.
We have no way out.

CHAI RMAN TOMB: | think that's only for situations
of where the standard's been found to be exceeded, isn't it?

MR. ALLEN: Yeah, but by the sanme token | don't
believe we're going to get there.

CHAl RMAN TOMB: Oh, okay. Well, I'mjust saying -

MR. ALLEN: Okay.

CHAI RVAN TOVB: -- I'mjust making the point that
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that is not a across-the-board requirenent --

MR. ALLEN: Right.

CHAI RMVAN TOVB: -- of the standard, that's all

MR. ALLEN: And | think in northern Nevada m nes
it may very well become that just by virtue of the fact we
have all this carbonaceous ore out there.

MR. SCHEI DI G  Could you gentlenmen speak up a
little bit? |I'mhaving difficulty hearing your questions
agai n, especially since you said sonething about the Nevada
M ni ng Association. | couldn't hear what.

MR. CUSTER: What | had asked is because there are
NVMA and NMA representatives here as well as representatives
from other conpanies, in light of the dialogue that's been
asked for | would like to see coment cone in fromyou fol ks
in regard to 14. 100, anmending that to include health as one
of the defects that we | ook for, whatever affects health as
wel | as safety, and your views or your perspective on naking
t hat amendnment, and then not having that blurb appear in the
di esel particular rule.

MR. SCHEI DI G  Thank you.

MR. ALLEN: And |I think along the sane |ines that
i ssue on the training could be addressed under Part 48.

MR. CUSTER: | think that as | recall, as you're
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aware there is the rider which obviously | think is somewhat
by the boards now with Part 46.

MR. ALLEN: Ri ght .

MR. CUSTER: But there was concern that some parts
of the netal /nonnmetal industry would be automatically
exenpt, or not exenpt fromthe training but exenpt fromthe
enf orcenment of the training requirenent. And I think that's
why that was witten originally.

| s that correct, Deborah?

MS. GREEN. |'msorry, | was thinking of sonething
el se.

MR. CUSTER: Oh, okay. That's okay.

MS. GREEN:. What's your question? Please restate
t he questi on.

MR. CUSTER: The question of Part 40 and incl uding
this additional training in the diesel particulate rule,
wasn't that done in order to bring into those, bring under
the rule those operations that were exenpt from enforcenment

of the current Part 48 regulation as a result of the budget

rider?

MS. GREEN:. My nane is Deborah Green. And | work
for the Solicitor's Ofice. |'mcounsel for netal and
nonmnet al .
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The approach that the Agency took in the proposed
rule in reference to training is consistent with its
approach it has taken in all of the health rul emaki ngs with
regard to training. It's the same in hazard comruni cati on
It's the same for any training where we require it in a
health regulation. W |ike to have a separate conponent to
make certain that specific areas of training are covered.
Part 48, notwithstanding its application, because it applies
to all underground mnes. W can -- It applies to all mnes
but we can enforce it with all underground m nes presently.

But in the Part 48 training it's not always so
specific as to what has to be covered under a particul ar
health regulation. 1It's not that specific. And the Agency
wanted to nake certain that mninml requirenents for
training were covered for purposes of diesel particulate.
Now, whether or not that approach is taken in the final rule
has a ot to do with |ooking at the comments of a necessity
for the requirenent in the final rule.

Thank you.

MR. CUSTER: Thank you.

CHAI RMVAN TOMB: | told you, you have eight hours
to kill here.

(Laughter.)
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CHAI RMAN TOWMB: Okay, anybody else at this end of
the table have some questions?

MR. CUSTER: No.

CHAl RMAN TOMB: Okay, |I'mgoing to go down the
table this way. So let me ask a coupl e, okay?

Can you supply us with sone information relative
to how many pi eces of equi pnment of your 60 pieces of
equi pnent are operating at one tinme in the mnes, you know,
during a --

MR. ALLEN: Duty cycle?

CHAl RMAN TOMB: -- duty cycle? Yeah.

MR. ALLEN: We woul d nmake that available | think

CHAI RMAN TOMB: Yeah. | nmean |'d expect that.

MR. ALLEN: Yeah.

CHAl RMAN TOMB: Okay. One thing that I'ma little
confused about from both coments that were made at this
hearing and the last hearing relative to the Tool box. What,
when you say we should use the Tool box approach, to be
honest with you that's what we tried to do when we wote the
rule. And I'mnot clear on what's different from your
definition of using the Tool box to what, | mean the Tool box
approach conpared to what yours is or ours is?

MR. ALLEN: Well, what we have is we have anot her
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rule that we're going to be enforced on. You're setting a
standard, says 400, 160. And if we don't neet it.

CHAI RVAN TOMB:  Yeah, but | mean what is the
Tool box approach?

MR. ALLEN: The Tool box is just sinply best
practices, if you would. |If we're doing this, this and this
then we're doing all we can w thout enforcenent.

CHAl RMVAN TOVB: Okay, with not everybody getting
down to trying to achieve the sanme |evel; is that what
you' re sayi ng? Everybody can do what they can do? |'mjust
trying to clarify this.

MR. ALLEN: Yeah, well, because you're going to
cone into these mnes, like | say, you're going to conme into
nort hern Nevada and you're going to shut us down. |It's
pl ain and sinple because of our ore type and everything that
hasn't been taken into consideration. And I think in the
interimbefore a Proposed Rule cones out and it gives us
sone tine to have this dialogue on this rule, you know, at
| east we have sonmething out there that we can be working
towards. That's what a toolbox is. A toolbox is not an
enforcement tool.

CHAI RMAN TOWVB: Okay.

MR. ALLEN: It's just to get us started and get us
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all on the sane page. And it's not a perfect docunent.

CHAI RVAN TOVB: Ckay. We're using toolbox in the
definition of the technol ogy out there that has been
denmonstrated to reduce DPM  And we sort of tried to make
that kind of information available to the industry. And the
i ndustry can pick and choose that technol ogy that's out
there that best suits their operation and gets down to the
| evel s that we' ve proposed.

MR. ALLEN: Yeah

CHAl RMAN TOMB: Okay. And that, | guess the
difference is we say that you can use that technology to get
down to the level and you' re saying you don't want the |evel
speci fi ed.

MR. ALLEN: Exactly.

CHAI RVAN TOVB: The sane thing. Ckay.

Ckay, another question that | have relative to
your presentation is that you said you spent thousands of
doll ars in maki ng neasurenents in your mnes. And | was
wondering if you could make that data available to us,
what ever you've done and what you' ve found and relative to
your specific mne, not as an overall Nevada.

MR. ALLEN: Well, we would include that with the
Nevada M ning Associ ation when they --
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CHAI RMAN TOMB: Okay, is it going to be broken out
so that we know what --

MR. ALLEN: Well, | believe that is going to be
broken down. Isn't it, Paul? O are we going to generalize
it? O we haven't even tal ked about it.

MR. SCHEIDI G We haven't tal ked about the policy
of the underground m nes.

MS. KING  Excuse nme, could you conme to the podi um
so the reporter can get your dial ogue?

MR. SCHEI DI G Thanks for hel ping, Paul.

(Laughter.)

MR. SCHEIDIG | m sunderstood your question.

This is Paul Scheidig. But we haven't yet decided as to how
we're going to present all that. | think that Chris Rose
and Dave Sheffield at the Salt Lake Hearing made it quite
clear that what we'll do is put the data in a formthat is
sonewhat genericized, if you will. That was also sort of
agreed to at the Salt Lake nmeeting. And we haven't yet |
don't think decided exactly what formwe're going to put

that data in.

CHAI RVAN TOMB:  Okay.

MR. SCHEIDI G But the data will be on the
sanpling data. | m sunderstood, | thought you were talking
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about sone of the cost data relative to --

CHAI RVAN TOVB: No, | just think it would be
important that if M. Allen's mne has specific information
on | evels that he neasured. You said sonme of your m nes had
graphitic ore and others didn't. That seens to be a big
conponent of the interference that we're | ooking at fromthe
sanpling standpoint. And if he's made assessnent of his DPM
exposures it's ny -- | think it would be inportant to the
commttee if we had that kind of information.

MR. SCHEIDIG | think you'll get a very good
representation from Nevada M ning Association as to the
exposure and other data that we found in the Nevada, period,
fromall mnes.

CHAl RMAN TOMB: Okay. | would just like to
reiterate, and | think I asked this, asked you to do this
before, if you can and when you turn in your witten
comments maybe enphasi ze for |ike the maintenance, the
training and the -- what was the other one we were
di scussi ng?

MR. CUSTER: Recor dkeepi ng.

MS. WESDOCK: Recor dkeepi ng.

CHAlI RMAN TOMB: Yeah, the recordkeeping that would
be above and beyond, you know, what you'd be doing right now
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in your particular mne. You know, because | nean you m ght
be doing everything that this rule requires.

MR. ALLEN: And speaking fromny point of view we
may very well but also, you know, it's just another
requi renent out there. You know, and if you're doing it and
if you have a way of already enforcing it, you know, why
keep building on it? That's ny whole take on it.

CHAI RMAN TOWMB: Okay, but just realize that every
mning situation isn't identical.

MR. ALLEN: Oh, I'm --

CHAI RMAN TOMB: All right? And maybe you're the
only one that's followi ng "perfect practices.™

MR. ALLEN: Oh, no, no.

CHAI RMAN TOMB: And |'m just using that as an
exanpl e.

MR. ALLEN: All mnes do it.

CHAI RMAN TOVB: Okay.

MR. ALLEN: Just ki ddi ng.

CHAI RVAN TOVB: | guess ny | ast question would be
you nentioned in summ ng up a nore reasonable strategy and
that the Agency should follow. And |I'm not asking you to
answer that question right now.

MR. ALLEN: Thank you.
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CHAI RMAN TOMB: But if you're going to have a
summat i on for your mne that you could submt to us maybe
you could be a little specific on that, you know, other than
just a nore reasonable strategy, you know, what did you have
in mnd?

MR. ALLEN: OCkay.

CHAI RMAN TOMB: Okay? Jon?

MR. KOGUT: Yeah. Please -- Thank you very nuch
for your comrents. And | appreciated in particular what you
had to say about your concern for potential health effects
if they were established.

| did get the inpression fromyour coments,

t hough, that you were under the inpression that we did not -
- that there were no human-based studies |inking mners who
are exposed to diesel particulates with ung cancer. And
that there were no human-based studi es establishing a health
effect for particulates in general.

So there are just sort of two parts to what | want
to say. And the first of themis in the nature of a
gquestion. Part of what our risk assessnment was based on was
apart fromthe literature that directly links diesel
particul ate specifically to lung cancer or other health
out cones, adverse health outcones, there is also a |arge
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body of literature |ooking at associations between particles
in general, fine particles specifically but particles in
general and adverse health outconmes. And the main body of
that literature is not occupational but cones from studies
on air pollution in various cities and the effects that are
seen on air pollution.

As a result of those studies and a | ot of other
research that's been carried out in support of those studies
t he Environnmental Protection Agency has cone out with clean
air standards that regulate the level of fine particul ates
in the atnosphere to a limt that's quite a | ot |ower than
not only the concentrations of fine particulate that we've
seen in mning environments but even quite a bit |ower than
what we're proposing to set as a limt here.

So the first part of what I want to ask is what is
your reaction to these proposed |limts in view of the fact
that they're considerably higher than the EPA regul ati ons?

MR. ALLEN: Well, | think the EPA when they do
theirs they | ook at places |ike Los Angel es, Spokane,

Washi ngton, where you get into a valley down there, there is
no air novenment. You have all these, especially during the
Wi nter your stoves are going full bore, etc. W' re noving
200,000 plus cfmthrough a mne. W are noving air as it
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is. That's not saying that there aren't sonme dead headi ngs
down there, etc., but still, we have a wind going through
that mne at all tinmes. We have ventilation to keep it
circul ating.

And the fact of the matter is we have el enents out
there that interfere with this carbon readi ng, okay.

Smokers are the biggest health risk going. Are we concerned
about m ners who snoke? |[If so, why don't we make all mners
non-snmoking? |t's a proven carcinogen.

MR. KOGUT: That's possible. But what |'mtalking
about specifically is whether it comes from snoke, there's
fine particulate in snoke, there's fine particulate in
di esel. Now, you know, there's even sone anmount of fine
particul ate that comes fromthe tail end of the size
distribution in, you know, fromthe extracted ore.

But the point that |I'm mking is that EPA saw a
need and saw plenty of evidence to justify regulating the
concentration of fine particulate to down at the |evel of,
say, 15 mi crograns per cubic neter. Now, are you saying
that wiwth the, all the ventilation that's available in
m ning that neeting a limt of 15 m crogranms per cubic neter
is not a problem or what?

MR. ALLEN: I'msaying it is a problem
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MR. KOGUT: Yeah.

MR. ALLEN: I'msaying it's a problem because we
don't live in a perfect world. You know, and there are
certain risks associated with every job. [If we could renpve
all the risks or if I could tell you howto do that |I'd be
worth sonme noney. Okay. But the fact of the matter is, you
know, I'm not aware of these studies that you allude to on
t he human beings. And how long did those studies go?

MR. KOGUT: You're tal king about the fine
particul ate in general or?

MR. ALLEN: Yeah. Yeah. Well, and the one that
you alluded to that said that there was a cause and
rel ati onship between health and DPM The fact of the matter
is we know that the cleaner engine these -- or cleaner
burni ng these engines get the smaller and the finer the
particul ate gets. Okay. Have we in fact increased the
exposure of these m ners, you know?

MR. KOGUT: Okay. | think we'll address that in
our response to these hearings.

The other part of the point, though, that relates
specifically to diesel particulate is that I think you left
the impression that there weren't any studies specifically
relating or |ooking for associations between m ners and
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associations with their exposure to diesel particulate and
lung cancer. And | wanted to point out to you or suggest
that you take a |look at tables in the preanble, Tables I11-4
and I11-5. And part of the purpose of those tables was to
do exactly what | think you rightfully suggest that we do do
and put this in a language that is easily digested and
easily read by not just experts but anybody who is
interested in the subject. And certainly the nenbers of the
m ning community woul d be.

In Tables 3 and 4 there are six studies, a total
of six studies identified that | ook for an association
bet ween m ners' exposure to diesel particulate or m ners and
an increased risk of lung cancer. Table Ill-4 which is a
conpil ati on of cohort studies contains two such studies.

First there is one by Boffetta, that's B-O F-F-E-
T-A, et al., in 1988. And in that study after adjusting for
snmoking differences in the cohort, after adjusting for
snmoki ng and al so adjusting for occupational exposures to
asbestos, coal and stone dusts, coal tar and pitch and
gasol i ne exhaust, adjusting for those factors in addition to
age and snoking, the relative risk relative to workers who
were not miners was found to be 2.67. That means that the
risk of lung cancer was 2.67 tinmes the risk in non-mners
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after making those adjustnents. And that's a statistically
significant result.

The ot her cohort study listed in that table is one
by -- that relates to mners is one by Waxweiler, et al., in
1973 which was on potash m ners specifically.

| should say that the Boffetta study didn't | ook
just at mners, it |looked at a lot of different occupations.
And that was, the result | gave was just the one tied to
m ners.

The Waxweil er study in 1973 was done specifically
on potash mners. |In that study, and we didn't -- we found
sone shortcom ngs in that study because there was no snoking

adj ustment, no all owance nmade for snoking. There was al so

no adjustnment for any kind of a healthy worker effect. But
still the relative risk of m ners conpared to workers in New
Mexico -- or, I'"'msorry, the general population in New

Mexi co was greater than one.

And one problemw th that study is that the
conmpari son was drawn to the popul ati on of New Mexico as
opposed -- I'msorry, to the general U S. popul ation rather
than to the population in New Mexi co where these workers
resided. And, actually, the lung cancer rate at that tine
in New Mexico was | ower in New Mexico than it was in the
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general population. So if you adjust for that and nake that
adjustnment then the relative risk conpared to popul ati on of
New Mexico woul d be about 1.5. That was based on a snall
sanple and so it didn't achieve statistical significance
but, again, it's an elevated ri sk.

There are in the next table, in Table Il1-5, there
were four studies identified. AlIl four of those studies
showed, all four of those case control studies showed and
el evated risk of lung cancer for mners. There's one by
Benhanou, et al., 1988, which was adjusted for snoking and
showed relative risk of 2.14. And that's statistically
significant.

There was one by Lerchen, et al., 1987, which was
adj usted for snoking. And it showed an odds ratio, an
el evated risk of 2.1 for underground non-uranium m ners

There was one by, |I'mnot sure how to pronounce
this but the spelling is S-I-E-MI-A-T-Y-C-K-1, et al.,
1988, which was al so adjusted for smoking. It showed an
el evated risk with an odds ratio of 2.8 for m ning.

And there is one by Swanson, et al., 1993, which
was an extension of a study by, published by Burns and
Swanson, 1991, which showed an el evated risk for mning
machi ne operators. And the odds ratio in that study was
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5.03 which is quite a large elevated risk. And that's a
statistically significant result. That study also was
adj usted for snoking.

So that's six studies out of six that |ooked at
m ners. And all six of those studies although they
admttedly differ in the quality of the study they al
showed an el evated risk for mning. And sonme of them were
statistically significant results.

Now, as we said in the text of the risk analysis,
we did not want to do just a sinple tabulation of the
studi es because we recogni ze that studies differ in quality
and you can't just do a tally, you know, and count out how
many cone out one way and conme out another. But even so,
the fact that all six of those studies showed at | east sone
el evated risk for mners, you know, that has to raise sone
concern | would think.

What's your reaction to that?

MR. ALLEN: There is concern. But once again, you
know, several questions are raised. 1973, that was pre the
act when netal /nonnmetal wasn't, you know, it was out there.
What was the ventilation in each one of these m nes? What
type of, you know, did they have scrubbers on this
equi pnment, on these machi ne operators? You know, there are
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gquestions that just come to mnd to me that, you know,
t hey're avail abl e out there.

So al though it does show and el evated, and |'m not
going to discount them and say that they're not there, |
think that nmore work needs to be done in conjunction with
t he m ning associ ations, etc.

MR. KOGUT: OCkay. And | just wanted to clear up
the i nmpression, though, that we were not, you know, that we
weren't taking into account any studies having to do with
m ning and that we were relying entirely on --

MR. ALLEN: Rat s.

MR. KOGUT: ~-- rat studies whose, you know, whose
applicability to humans nm ght be questi oned.

MR. ALLEN:. Right. But, you know, and ny position
is | appreciate, you know, the clarification but by the sane
token I guess I'mfrom M ssouri and on sone days you have to
show nme, you know, what all was included in those studies,
i.e., the type of ventilation they noved, type of equi pnent
they were operating. Was it air-cooled equi pnent as opposed
to the water-cooled type? You know, were they in areas
where they allowed their equipnent to idle?

There are a lot of questions I'd have. And |
think the mning, we would all have those questi ons.
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CHAI RMAN TOMB: Okay, any other questions?
Cassandr a?

M5. WESDOCK: Cassandra?

CHAI RMAN TOMB: |'m sorry.

MS. WESDOCK: No. You asked all ny questions. So
| don't have any.

CHAl RMAN TOMB: You don't have any?

MS. WESDOCK: No.

CHAI RMAN TOMB: Okay. Panf

MS. KING  No.

CHAl RMAN TOMB: Okay, thank you very nuch.

MR. ALLEN: Thank you.

CHAI RMAN TOMB: I'msorry | couldn't extend this a
| ot | onger.

| appreciate your comments though.

MR. ALLEN: Thank you.

CHAI RMAN TOMB: And really hope that you can
supply some details on the information in your final coment
subm ttal

MR. ALLEN: And | think you will see them
forthcomng. It just is, you know, this is our first Kkick
at the can.

CHAI RVAN TOVB: Yeah, ny specific comments are
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very good to |look at. Ckay.

MR. ALLEN: But | appreciate everybody's
attention, questions. And, you know, | do take it
personal | y because | am concerned about the health and
wel fare of those guys down there as are the other m ne
conpani es. And appreciate your attention. Thank you.

CHAI RMAN TOMB: Thank you.

| think what we'll do at this tinme, at this time |
think we'll take a 15 m nute break. |[|f anybody el se wants
to make a sign-up and make a presentation after we cone
back, | guess, Bruce, you want, you want to say sonething?
Ckay, | will do that.

Yes?

MR. WATZMAN: Mne will only take two mnutes if
' mthe only one.

CHAI RMAN TOMB:  Well, 1'11 tell you what 1'd |ike
to do. 1'd like to take a break and then just if anybody
el se, you know, wants to come or sonething if it's okay with
you. |If you wanted to leave | would be glad to give you
time to do that.

MR. WATZMAN: No, I'mfine. [1'mfine.

CHAI RMAN TOMB: Okay. Why don't we do that when
we conme back then and do this. Thank you.
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(Brief recess.)

CHAI RVAN TOVB: | f you take your seats we'll get
back on the record.

Qur next speaker will be M. Bruce Watzman from
t he National M ning Association.
STATEMENT OF BRUCE WATZMAN, NATI ONAL M NI NG ASSOCI ATI ON,
WASHI NGTON, D. C.

MR. WATZMAN: Thank you, Tom M nane is Bruce
Wat zman. That's spelled WA-T-Z-MA-N. And I'mw th the
Nati onal M ning Associ ation.

| did not intend to speak today but based on the
di scussion that took place previous to the break I felt the
need to do so. And | need to start out by asking Dr. Kogut
if he would, he referenced six studies that |ooked at
m ners' exposure and |lung cancer. You naned Boffetta and
there were five others. And if you could run down the nanes
of those for ne, please?

MR. KOGUT: | m ght say, though, that you said
t hat | ooked at m ners' exposure. One of the reasons that we
stated in the preanble that we relied nore heavily on other
studi es than on these studies, despite the fact that these
related to mners, was that they didn't necessarily | ook at
| evel s of exposure to diesel particulate specifically.
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MR. WATZMAN: That's fine. |If you could --

MR. KOGUT: Yeah.

MR, WATZMAN: -- run down the nane of, the siXx
names.

MR. KOGUT: You have the Boffetta, et al.?

MR. WATZMAN: | have Boffetta.

MR. KOGUT: Okay, the next one which is in the
same table, that's in Table I11-4, is Waxweiler, et al.

That's WA-X-W - -

MR. WATZMAN: | have that. |[|'m going through the
references in the rule and I"'mtrying to identify them So
if you could just give ne the six nanes.

MR. KOGUT: Oh, okay.

MR. WATZMAN: And |I'Il circle them as you go.
MR. KOGUT: Benhamou. That's B-E-N-H-A-MO U
MR. WATZMAN: Say that one nore tinme?

MR. KOGUT: | don't know how to pronounce it.

It's B as in ball.

WATZMAN:  Oh, B.

KOQUT: =-- EEN-HA-MOU, et al.
WATZMAN:  Ckay.

KOGUT:  1988.

> 2 ® 3 3

WATZMAN:  Thank you.
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KOGUT: Lerchen, et al. That's L-E-R-C-H-E-N.
WATZMAN:  Okay.
KOGUT: Siem atycki

WATZMAN:  Ri ght .

2 3 3 %

KOGUT: Ckay. And Swanson, et al.

3

WATZMAN:  Swanson. And those were the six

t hat you drove, you made specific reference that those six
studies were used in the preparation of figures Il1-4 and
I11-5; am | correct?

MR. KOGUT: No. |It's not, no, not figures. They
were included in the tabulations in tables I11-4 and table
[11-5.

MR. WATZMAN: In the risk assessment, not the
t abl es of exposures?

MR. KOGUT: No, this has nothing to do with
exposures.

MR. WATZMAN: Ckay.

MR. KOGUT: This has to do with the risk
assessnment. So it's tables Il11-4 and I11-5.

MR. WATZMAN:  Ckay.

MR. KOGUT: \Which are a table of cohort studies
and case control studies.

MR. WATZMAN: And of the six studies that you
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menti oned how many of them were specific to mners as
opposed to | ooking at m ners as one of the popul ations
| ooked at? O those six how many | ooked only at the m ner
popul ati on?

MR. KOGUT: Let's see. | think it may only have
been Waxweiler. Let ne verify that.

MR. WATZMAN: Only Waxweiler. So then there
really is only as far as you know and as what's contained in
your reference docunents, only one study that | ooked at the
nm ner popul ation?

MR. KOGUT: [|I'mjust verifying that. Yeah, al
six of these | ooked at the m ner, population of mners as
subpopul ations of |arger populations. They all |ooked at
m ners. But only that one | ooked exclusively at niners.

MR. WATZMAN: Ckay. That's what | needed to know
because that was ny reading of them Yet you gave the
i npression that those six studies, at |east you gave the
i npression to me sitting in the audi ence that those six
studi es | ooked at m ners as a popul ation and studying the
exposure to diesel particulate matter and the incidence of
| ung cancer.

MR. KOGUT: They did do that. They did |ook at
m ners but they also | ooked at --
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MR. WATZMAN: Not solely mners. Only one of them
| ooked solely at m ners?

MR. KOGUT: Right.

MR. WATZMAN: Ckay. That's what | wanted to
clarify that.

The other matter, M. Chairman, that | wanted to
mention is you have asked here as you did in Salt Lake City
for mning conpanies to provide information to the panel.
In sonme instances very specific information. And | think to
t he degree that they can do so they will provide that
i nformation.

But | have to let you know that earlier this year
| obtained fromthe agency the 25 netal/nonnetal studies
that served as the basis for Figure Ill-4 in the preanble
and the 12 | believe it was underground coal surveys
conducted by the Agency that serve as the basis for the
range of exposures for underground coal m ners.

Additionally, | received copies of the surveys
that the Agency conducted that were not included in the
preparation of these tables.

Foll owi ng ny review of those |I've submtted two
followup letters to the Ofice of Standards and the Acting
Director Carol Jones. The first letter was submtted in
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February. The second letter was submtted in March. | have
yet to receive responses to those letters.

The information | have requested is central to us
conpl eting our review of this rule by the July 26 deadline.
|"m going to be submtting requests for additional
information. 1'd like to know what sanpling MSHA has
conducted using the NI OSH 5040 nethod for analysis. W'd
like the results of those sanples -- that sanpling, just as
you' ve asked that of the industry.

We'd |ike to know the organic component of those
sanples, the elenmental and the total. We'd |like to know the
| oadi ngs on those filters. W' d |like to know whether those
filters, if there was a belief that they contained
carbonaceous ores, if those filters were acid washed pri or
to them bei ng anal yzed.

So there is a wealth of information that you may
have that we'd like to review at the same tinme so that,
hopefully, at some point we will cone to some neeting of the
m nds regarding the utility or lack thereof of the N OSH
5040 nmet hod. But these requests are pending with the
Agency, at least two of them

| want to know of the 25 netal/nonmetal surveys
t hat were conducted, the preanble nmakes reference to the
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fact that all but two of them were anal yzed using the RCD
met hod. | want to know the validity of that in terns of the
NI OSH 5040 net hod.

We know that the RCD nethod burns the filters at
400 degrees. We al so know today that there are carbonaceous
ores that don't burn off until in excess of 900 degrees.

What i npact does that know edge have on the validity of this
table? So --

MR. HANEY: In response to your question --

CHAI RMAN TOMB: Let him finish, okay.

MR. WATZMAN: Go ahead, Bob.

MR. HANEY: in response to your question the RCD
met hod uses the anount that was burned off, not the anmount
as M. Ing incorrectly said in his testinony in Salt Lake,
the remaining. Therefore, by burning the sanple off at 400
degrees we renove only the diesel particulate, we do not
renove the carbonaceous material which as you correctly said
does not burn off until 900 degrees.

MR. WATZMAN: Do we renove other confounders that
may be on the filter so that we know at that point that only
the diesel particulate is remaining?

MR. HANEY: We know that it renoved the organics.
There are also several mnerals such as bicarbonates and
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gypsum where it has noisture hydration which al so cones off
at those tenperatures. So that's why we recogni ze that the
RCD nmethod is not a universal method. But for nost of the
studies that are shown on that table RCD is an appropriate
met hod of anal ysi s.

MR. WATZMAN: When you say for nobst of them Bob,
is it appropriate nethod of analysis for the 23 that use the
RCD? And what nmethod of analysis was used for the two that
di d not use the RCD nethod?

| mean these are sone of the things that 1've laid
out in the letter. And, you know, if it's as easy to answer
as you just inplied to me then I don't know why it has taken
as long as it has for me to get a response to the inquiries
that | have before the Agency. And that's all |'m asking.
If we can't get this information then | can guarantee you
that come the end of July we're going to be comng to the
Agency and saying we need nore tine.

CHAI RMAN TOMB: Okay, let me have --

MS. WESDOCK: Tom  Tom

CHAI RVAN TOVB:  Yes?

MS. WESDOCK: |, M. Watzman, in regards to your
four letters it is my understanding --

MR. WATZMAN: Three letters.
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MS. WESDOCK: Well, there was one dated April 1999
that we just, we received not too | ong ago.

MR. WATZMAN: That's correct.

MS. WESDOCK: It is ny understanding that al
those letters have been answered and forwarded to you. |If
you have not received those letters, the responses, please
| et us know. But those |etters have been answered.

MR. WATZMAN:  Well, | can tell you as | stand here
that by the -- when |I left ny office close of business |ast

Friday | had not received responses to two of the four

letters.

MS. WESDOCK: Well, please |let us know because as
|"msitting here before | left my office for this hearing I
surnanmed the last letter of April 1999. |If, like | said --

MR. WATZMAN: That's the only response that |'ve
received.

MS. WESDOCK: Then you shoul d have received the
February, the two letters in February and the March letters
because we al so surnanmed those letters. So they should have
been out.

MR. WATZMAN:  Well, then maybe it would just be
sinpler if you' re sure that you' ve already sent me responses
if early next week you could send nme copies of the
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responses.
MS. WVESDOCK: We'll do so.

CHAI RMAN TOMB: Go ahead, Jon.

MR. KOGUT: | just wanted to clear up one question
that you said that you asked about in the letter. | don't
know if | can clear up the other one about whether the RCD

is appropriate for the 23 mnes that it was used for. But
with regard to the two in which the RCD was not used | think
you asked what nethod was used for those two. And in the
caption to Figure I11-2, three dash two, which utilizes
exactly the sane data as what went into Figure Il1-4, it
says that neasurenments at mnes other than D and T were nade
using the RCD net hod. Measurenents at mnes D and T which
are the remaining two m nes were made using the size-

sel ective nethod based on gravinetric determ nation of the
anmount of subm croneter dust collected with an inpactor.

MR. WATZMAN: Fine. Thank you.

CHAl RMAN TOMB: Al so, one comrent that | can add
maybe, Bruce, is that nost of those comments canme down to
our office for response. And | had | ooked at the materi al
for response. And if you, ny opinionis if you | ook at the
reports closely, okay, all the data is in there that can
answer the questions that you. Not that we, not that -- not

Heritage Reporting Corporation
(202) 628-4888



10
11
12
13
14
15
16
17
18
19
20
21
22
23

76
that we're reluctant to answer the questions specifically,
but I"mjust saying to do that | went to the reports to
respond to them

So that material is in there and if sonebody is
reading it you can find out what sanples were RCD sanples,
what sanpl es were size-selective sanples, and what sanpl es
were anal yzed for elenental and organic. The data is there.
OCkay? We're not pulling the data to answer those questions
is not comng from anypl ace el se.

Is that correct, Bob?

MR. HANEY: Yes.

CHAI RVAN TOMB:  Okay.

MR. WATZMAN: Ckay.

CHAI RMAN TOMB: So |I'mjust saying it's -- and the

data was, the individual reports that you asked for was

submtted as soon as we could get it out to you. And you've

had it quite a while, so.
MR. WATZMAN: That's correct.
CHAI RVAN TOVB: Yes. (kay.
MR. WATZMAN: And that's --
CHAl RMAN TOMB: And we'll be happy to answer
t he --
MR. WATZMAN: That served as the basis for the --
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CHAI RMAN TOMB:  Yeah.

MR. WATZMAN: -- two followup letters.

CHAI RMAN TOVB: We'll be happy to answer any
guestions you have. But |I'mjust saying all what we do to
go back, to be honest with you, we go back to those reports
because that's the docunentation that was there when we
conpiled the data for the preanble.

MR. WATZMAN: Ckay. Tom on ny |ast question, has
t he Agency conducted, have you anal yzed based upon sanpl es
you' ve taken diesel particulate using the NI OSH 5040 net hod?

CHAI RVAN TOVB:  Yes.

MR. WATZMAN: W Il you share those with the
i ndustry, the results of that sanpling? They are not --

CHAI RVAN TOMB:  You nean ot her than what's in,
what al ready out there in those reports?

MR. WATZMAN: Yes. Have you conducted sanpling --
You did not sanpling using the NIOSH 5040 nethod in
preparation for this?

CHAl RMAN TOMB: Yes, we did.

MR. WATZMAN: O it's not contained in here, the
results of which are not contained in here.

(Pause.)

CHAI RVAN TOVB: Do they have that information?
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MR. WATZMAN: | nean, if | go to the table we've
been tal king about, I11-4, and the 25 surveys, 23 were RCD
and two were by another neans. None of them were anal yzed,
none of those sanples used in the preparation of that table
were anal yzed using the NI OSH 5040 net hod.

CHAI RVAN TOwVB: Ckay. Right.

MR. HANEY: | believe we had forwarded you an
el ectronic copy of the data that we used that contained the
results of the multiple sanpling.

MR. WATZMAN: No, you have not.

MR. HANEY: | believe we have.

MR. WATZMAN: | never requested that. What |
requested was the studies that served as the basis for
Figure I11-4.

CHAI RVAN TOwB: Ckay, but sonebody when it cane
across ny desk, the questions, you specifically asked for
information relative to the method 5040. And | went back to
t hose reports. And whether that data was used in here or
not I can't -- | think Jon and Bob put the tables together -
- but I know that date is in those reports. | nean, if we
go out and do it --

MR. WATZMAN: Tom sone of these reports that
serve as the basis for Table II1-4, these surveys pre-date
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the NI OSH 5040 net hod.

CHAl RMAN TOMB: Yeah, but then, then if there's
carbon data presented then those reports wouldn't have
carbon data in them

MR. WATZMAN: Forget these reports for a mnute.
All 1"msaying is can we get fromyou --

CHAl RMAN TOMB: Yeah, you can get it.

MR. WATZMAN: -- any subsequent information --

CHAI RMAN TOMVB: Ri ght.

MR. WATZMAN: -- you have devel oped where you
utilized --

CHAI RVAN TOVB:  Yes.

MR. WATZMAN: -- the NI OSH 5040 nethod --

CHAI RMAN TOVB: Ri ght.

MR. WATZMAN:. -- to analyze sanpl es?

CHAI RMAN TOMB: Yes. But nmy comment on that is we
will look. But I think you have all of that data already in

those reports. And if there isn't carbon data presented
then the sanples that were reflected on that survey were not
anal yzed usi ng nmet hod 5040.

MR. WATZMAN: Go ahead, Bob.

MR. HANEY: The reports that you have that weren't
included in the preparation of this table, there was half a
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dozen or a dozen subsequent studies, those are the ones that
woul d have the carbon data in it. There are a few of these
that are used that have carbon data in it but because there
was not that many it was not included in these tables. But
t he subsequent reports is where you will find the carbon
dat a.

MR. WATZMAN: Those are the reports we'd |ike.

MR. HANEY: We've provided those already but if
they're not sure |let us know what you still need.

MR. WATZMAN: Ckay. I'mnot -- | was -- |, ny
i npression was the reports | got were the ones that were
specific to the preparation of these tables.

MR. HANEY: | believe we sent you everything to
date that we had even if it wasn't included in these tables.

MR. WATZMAN: Okay. Have you done any additi onal
sanpling using the NI OSH 5040 net hod?

MR. HANEY: | would say maybe two or three nines
since then.

MR. WATZMAN: | f we could have those as well.

CHAI RVAN TOMB:  Okay.

MR. WATZMAN: Thank you.

CHAI RMAN TOMB: Let nme ask you a questi on.

(Laughter.)
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MR. WATZMAN:  No.

CHAI RVAN TOVB: Since we are going to supply you
all this data are we going to get all this data back from
what we requested?

You don't have to cone to the podiumto answer
t hat .

MR. WATZMAN: Tom | think that, you know, | can't
speak for the individual conpanies.

CHAI RMVAN TOMB: | know.

MR. WATZMAN: And sonme of whomrepresented the two
associ ati ons yesterday, others of which appeared on their
own. Each conpany will nake its own determ nation. [|'m
sure that to the degree they feel that they can share the
data in the format that's useful to you they will. And we
will do the sane.

As far as obtaining the sanple filter medi um
t hensel ves, | doubt if many conpani es have those.

CHAI RMAN TOMB:  Fi ne.

MR. WATZMAN: O if the |abs retained those. And
| doubt --

CHAI RMAN TOMB: We understand that. |If they don't
have it and they can't supply it --

MR. WATZMAN:  Yeah.
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CHAI RMAN TOMB: -- then that's an expl anation.

MR. WATZMAN: But to the degree they'll share the
information with you, I'msure they wll.

Qur objective is the same here. | nean we're
really not at odds. We want to arrive at a useful program
a reliable program and a verifiable program W don't think
t hat exists today. And through the sharing of this data if
we can arrive at that we're all better off.

CHAI RMAN TOMB: Okay. The data that we have, why
we're so concerned is the data that we have using the NI OSH
met hod, all right, we have not found the sanme degree of
probl ens, okay, not that there may not be sone
interferences. W' re not saying that. Okay, any anal ytical
met hod has sone interferences when you go out to sanple.

And it's subject upon the analysts, okay, providing you give
himthe information that you get the reliable nunber back or
you don't get a reliable nunber back.

And if the Agency didn't get reliable numbers back
then they couldn't withstand a court challenge for a
citation, okay, then that wouldn't be used to issue or the
basis for a citation. But, you know, we're right not at the
poi nt where we see the majority of the sanples that we
coll ect and analyze -- | don't want to say a majority. That
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| ooks at sonetimes 50 percent. The preponderance are, the
preponderance of the information we have says that the N OSH
5040 nmethod is a viable nethod for determ ning total carbon
in mne environnments, not coal mne, other than coal m ne
envi ronnents. All right.

Now, we're seeing other information that's com ng
in, all right, that says, hey, there's problens out there
and we have all this data available. And we need that data.
And we need the specificity of the data because, you know,
we're going to go back to NIOSH and we're going to say, you
know, here's a nethod you recommended for elenmental carbon
and for total carbon. And now we're finding that we have
t hese problens when we use it in these certain mning
situations. And, you know, we're looking to get the right
answer, you know.

MR. WATZMAN:  Under st ood.

CHAl RMVAN TOMB: Do we or don't we have a good
nmet hod to use?

And that's why, you know, we're not trying to
pi npoi nt people to conme in and say, you know, we're going to
chal | enge that data. That's not what we're | ooking for.
OCkay. But, you know, what are the problens with the nethod,
if they're there? And can they be corrected?
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MR. WATZMAN: | understand that, Tom | will tell
you again, to the degree they can share it, they will. CQur
experience and our track record has not been very good. And
| can only go back to the noise proceeding where we as an
i ndustry undertook a very detailed audionetric study of sone
6,000 m ners and presented the results of our study to MSHA.
And MSHA then turned around and went to Dr. Franks at NI OSH
and said, WII you please critique this study?

And NIOSH s critique of our study then becane a
part of the rulemaking record. And then we had to rebut Dr.
Franks' worK.

So recognize that we don't walk into this process
everyone with clean hands. And there are sone scars that
have to be overcone. And to the degree that conpanies feel
that they can share this freely with you, they wll.

CHAI RMAN TOMB: Yeah. Okay.

Well, that's all we can ask. You know, that
information | can only point out is valuable to us for
devel opi ng the Proposed Rule. All right. And if all our
data says we can go out to a m ne and nmake a appropriate
measurenments that we think could w thstand an enforcenent
action, if we don't have any other data that we can | ook at
t hat sort of says, Hey, you know, there's problens with the
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met hod, this is it, or where we can intelligently sit down
and di scuss with people what the differences are between the
way we're | ooking at the data and you're | ooking at the
data, that doesn't do us any good. That's the problem

MR, WATZMAN: | agree.

CHAI RVAN TOMVB:  So.

MR. WATZMAN: | agree.

CHAI RVAN TOMB: We appreciate your conmments.

MS. WESDOCK: M. Wat zman.

MR. WATZMAN:  Yes?

MS. WESDOCK: Once you go back to your office if
you, you know, go and if you don't have the information that
you requested just now as regardi ng, you know, the 5040
met hod that you were asking here, if you don't have it
pl ease | et us know and that information will be forwarded to
you.

MR. WATZMAN: | have two stacks of information on
di esel that probably are smaller than Bob Haney's but each
of one of which is probably on the lines of two feet tall at
this point. |If Bob knows readily and has handy the studies
that he's tal king about it would be nuch sinpler just to get
copi es.

MS. WESDOCK: Okay.
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MR. HANEY: There may be sone sent that you
al ready have just to make sure you've got them

MS. WESDOCK: That's okay. | nmean if we -- we'll
make sure that you have the information

MS. GREEN:. For the record, and this is -- |I'm
Deborah Green again fromthe Solicitor's Ofice. Rather
t han have you go through your data to | ook for whether or
not you have it, send himanother copy. The Agency w ||
send it to you.

MR. WATZMAN: Thank you.

MS. GREEN: That's the bottom i ne.

MR. WATZMAN: Thank you.

Thank you.

CHAI RMAN TOWB: M. Sheffield, | guess you --

MR. SCHEIDIG No, it's Scheidig.

CHAI RMAN TOMB: | nean Scheidig. [|'msorry.

MR. SCHEI DI G That's okay.

CHAI RVAN TOMVB: You want to do an hour's
presentati on?

MR. SCHEIDIG No, | don't want to do an hour's
present ation.

CHAI RMAN TOWVB: Okay.

MR. SCHEIDI G  This works out really well for
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CHAI RVAN TOVB: We'Il give you tine.

MR. SCHEIDIG -- because | have to go to Vegas
today and | was hoping this wasn't going to be until 5:00
o' clock like Salt Lake.

But there's one itemthat was raised earlier with
regards to the EPA rul emaking on fine particulate matter. |
think that I am sort of curious as to whether or not MSHA is
really relying on that for the basis of this particular
rul emaki ng, especially in light of the fact that it shoul d
be clarified that, nunber one, that rul emaki ng was
promul gated. However, the President, M. Clinton, postponed
that rulemaking till -- and | can't renmenber the date, but
sonetinme in the first decade of the year 2000. So it was
post poned for sonme tine for inplenentation because of sone
of the issues relative to inplenmentation as well as a nunber
of issues relative to sone of the health and other rel ated
aspects that the industry and others raised.

In fact, that particular rul emaking is under
litigation right now because of the fact that the industry,
many different industries, not just mning, believe that
there is substantial evidence that the rul emaki ng was not
done with and using good science and good techniques. And |

Heritage Reporting Corporation
(202) 628-4888



10
11
12
13
14
15
16
17
18
19
20
21
22
23

88
think the CASAC study that was used to sort of underscore
t hat by EPA, you know, wasn't necessarily, it was just a
sinple majority of the CASAC nenbers that felt there was
sonme substance to the 2.5 micron size paraneter for
rul emaking. But | think there's sone real questions there.

Using that as a reference to why you're going
forward with this particular rul emaki ng maybe certainly
i nappropriate, certainly premature and maybe unfounded at
this stage of the gane. And | don't, | didn't see any real
references in the rulemaking relative to that particular
study, or to that rul emaki ng anyway.

CHAI RMAN TOVMB: Well, let me say sonething along -
- let me say sonething, a comment.

MR. SCHEI DI G  Yeah.

CHAl RMAN TOMB: The Agency is not relying as far
as with respect to the preanble as that for the basis for
this rulemaking. | think though that this preanble presents
a preponderance of information that says, that the Agency
has interpreted to say that high exposures to diesel
particul ate matter present a health hazard to people --

MR. SCHEIDIG Right.

CHAI RMAN TOMB: -- that are exposed to those
exposures and that the Agency doesn't know what the absolute
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safe level is. Al right. But there are studies out there
ot her than m ners that have |inked exposure to DPMto other
health risks. Al right?

And, consequently, what this rulemking is trying
to do is to get the exposure of mners down to at |east
those levels, those |evels at which at |east we know ot her
peopl e --

MR. SCHEIDI G  Okay, | just point it out.

CHAI RMAN TOMB: Okay, not getting it down to 15 or
to 20, a small particulate, a fine particul ate standard of
15 or 20 m crons.

MR. SCHEIDIG Tom | understand that. | just
think I wanted to clarify for the record the fact that I
think that you as panelists, you know, hearing the testinony
of the public on this that, you know, you should maybe be
careful in ternms of what are the references you m ght bring
into the record that really don't have any bearing or have
mnimal if not mnuscule bearing on this particular issue
unl ess you have sone, sone rational evidence that you've
already provided to the public that says that the EPA
studies on 2.5 are included and substantive to this issue.
And | don't recall anything, reading anything about that nor
ever hearing anything about that.
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So | just wanted to clarify for the record that
that's not an issue.

CHAl RMVAN TOVMB: Okay. Jon, do you have a conmment
on that?

MR. KOGUT: Yeah. | just want to direct your
attention to a few sections of the risk assessnment that was
published in the preanble. |If you |ook at the -- on page
58, 145 of --

MR. SCHEI DI G Hopefully sonebody is going to
wite this down.

CHAI RMAN TOMB: You can have ny copy.

MR. SCHEIDIG |'ve got to go get ny gl asses.

MR. KOGUT: On page 58,145 of the "Federal
Regi ster” notice there is a table of contents, a separate
tabl e of contents for the risk assessnment, which is Section
11 of the preanble.

MR. SCHEIDI G Right. Under |ung cancer.

MR. KOGUT: Ckay.

MR. SCHEI DI G Under just characterization of
risk.

MR. KOGUT: No. The table of contents covers the
entire risk assessnent.

MR. SCHEIDIG Oh. Okay.
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MR. KOGUT: And the sections in that table of
contents that | want to direct your attention to are, first
of all, Section 2.a.ii., whichis in -- I'"'msorry, small
Roman nuneral iii, which is entitled "Relevant of Health

Ef fects Associated with Fine Particulate Matter in Anbi ent

Air."

MR. SCHEI DI G Ckay.

MR. KOGUT: And then below that in, under Section
3 in the table of contents, Roman numeral small ii or Roman

numeral two, "Excess Risk of Death from Cardi ovascul ar,
Car di opul nonary, or Respiratory Causes," the evidence for
that section is taken fromthe air pollution studies.

And it's al so addressed in, let's see, did | say
Roman -- | said that one. Okay. Also in Section IIl.3.c.,
entitled "Substantial Reduction of Ri sk by Proposed Rule."
The first part of that section deals with a quantification
of the potential health inpacts of the rule on reducing --

MR. SCHEIDIG That's referring to this Proposed
Rul e; correct?

MR. KOGUT: It's referring to this --

MR. SCHEI DI G Yeah.

MR. KOGUT: ~-- Proposed Rule based on reduction in
di esel particulate in their capacity as a fine particul ate.
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The whole first part of that section relates exactly to what

you were tal king about, and it's based on the air pollution

studies on fine particulates. It makes reference to Tabl es
I11-2 and in particular 111-3.
Table 111-3 at the end of that risk assessnent

section is entitled "Studies of Acute Health Effects Using
Gravinetric Indicators of Fine Particles in the Anbient
Air." So | believe all of that material is directly in
support of what you were talking about.

MR. SCHEIDIG Well, | won't disagree with you
there. 1'mjust saying that's only a portion, probably of,
you know, not having read through all those. But | would
venture to guess having done quite a bit of work in the air
gquality arena in my environmental side of ny business that
that's only a very small portion of what EPA relied on to
promul gate its rulemaking. And so there's a | ot of other
things that cone in to bear, cone into play with regards to
EPA's rul emaking on 2.5 that is not necessarily referenced
nor included in this record or the preanble.

There are a couple of references to fine
particul ate study. But | don't know that as a public
reading this whether or not that's all-inclusive for
everything that was included in the PM 2.5 record or not.
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MR. KOGUT: That's, it would be very hel pful to us
if you did do a careful review of those sections.
MR. SCHEIDI G  Okay.
MR. KOGUT: And if you find that we |eft out an
i nportant body of material we would very much appreciate in
your post-hearing coments --

MR. SCHEIDIG But like | said --

MR. KOGUT: -- letting us know --

MR. SCHEI DI G Yeah.

MR. KOGUT: -- what other material we should
consi der.

MR. SCHEIDIG | think you'd be very careful here

in the sense that, number one, the CASAC group that
basically underscored a | ot of these studies for the EPA s
rul emaki ng did not do that, only as a very sinple majority
was there concurrence, there was a | ot of disagreenment with
even that scientific body as to whether or not all of those
studi es were relevant or consistent with their finding and
t heir rul emaki ng.

Secondly, is that that rul emaki ng was put in
abeyance for some period of tine. And to try to bring sone
of that into this record at this time | think would be
certainly premature and violating sort of the idea of what
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President Clinton established of not pronmulgating that rule
any sooner than sonetinme at least | knowit's, you know,
i ke 2005, 2008, sonewhere in that period.

So | just urge this panel and MSHA to be very
careful with how they use references to the EPA 2.5
rul emaki ng.

MR. KOGUT: | think that what we are making
reference to is not so nuch the rul emaki ng but the
underlying studies that the rul emaki ng that they did have
relied upon. So | don't think --

MR. SCHEIDIG Okay. | get it, yeah

MR. KOGUT: -- we're relying on the fact that they
promul gated a standard. But we are relying to sone extent
on the underlying studies.

MR. SCHEI DI G But your statenent earlier was
based on the promul gati on of a standard because you asked a
specific question relative to that standard.

MR. KOGUT: That's -- | don't renenber exactly
what | said but |I think, as | said before, if there are
bodi es of evidence related to that rul emaking that you think
we shoul d be considering additional bodies --

MR. SCHEIDI G | understand. Yeah.

MR. KOGUT: -- of evidence we'd |like to know about
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MR. SCHEIDIG We'lIl take a review and get back to
you. But | hope that's clear in terns of what | was trying
to get at here too.

Thanks very much for your tinme today.

MR. KOGUT: Thank you.

Woul d you |ike a copy of that?

MR. SCHEIDIG | do have a copy.

MR. KOGUT: Ckay.

MR. SCHEIDIG | just didn't have it right with nme
at the nonent.

CHAI RMAN TOMB: Do we have anybody else in the
audi ence that would |i ke to make comments relative to the
proposed, these Proposed Rul es?

(No response.)

CHAI RMAN TOMB: Okay, what we're going to do is
we're going to close this hearing until 12:00 o' cl ock.

We're going to conme back at 12:00 and see if anybody el se --
we'll have a notice on the door, so if you know of anybody
that's com ng, |let us know But we are going to give
sufficient tine for mybe other people that are com ng

di stances and so forth to get here and have the opportunity
to make a presentation.
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For those of you that are here and that are not
going to be com ng back, |I want to thank you for com ng,
whet her you made a statenent or didn't make a statenment. |If
you, as | said in the opening statenent, if you want to make
a statenent you have until July 26 to get it in and it wll
be considered by the conmttee. W are also, we would
wel cone you to make oral comments at the other public

hearings that we're going to have on this proposed rule
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| ater this nonth.

So thank you for com ng. Thank you for

attention. And, hopefully, all of us together

with a good rule on this.

Thank you.

(Wher eupon, at 10:53 a.m.m, the hearing was

recessed, to reconvene |ater this sanme day.)
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AFTERNOON SESSI ON
(12:55 p.m)

CHAl RMAN TOMB: Okay, we're going to open the
record and see if there is anybody else in the audi ence who
woul d like to make a presentation.

(No response.)

CHAI RVAN TOVB: And since we have nobody el se
signed up for attendance at the neeting since noon and
nobody i ndicates they want to make a presentation we are
going to close this hearing for the day.

(Wher eupon, at 12:56 p.m, the hearing was
concl uded.)
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