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A. Characteristics of an Unincorporated Association

{1) Historical development

Unincorporated associations were originally established primarily for social intercourse,
mutual support, and recreation armongst groups of people. They have existed in England for
many centuries, with the oldest documented unincorporated associations being the Inns of
Court dating from 1388." Many associations were established from the sixteench century
and thereafter for the purpose of their members’ mutual development of academics. One of
the older unincorporated associations is the Society of Antiquaries, established as the
College of Antiquaries in 1586 as a debating society.2 Ocher such associations include the
Royal Society, officially established on 28 November 1660 as a development from weekly
meetings held since the mid-1640s of 12 professors of Gresham College for the purpose of
witnessing scientific experiments and discussing science.” The first documented Freemasons
lodge was dated 16 October 1646, the origins of which in England are uncertain bur they are
believed 1o be connected to the stonemasons who built che great medieval cathedrals and
castles.d The coffee-houses of the cighteenth century in London particularly were locations
for businessmen to associate, thereby forming unincorporated associations such as Lloyd’s

1 Bakes, “Ihe [nns of Court in 1388 (1976) 92 LOR 184. R v Grays fnn (1780) 1 Doug KB 353,99 ER227.
Booremans Case (1641) March NR 177, 82 ER 464,

? Information provided the Society of Antiquaries.

3 Information provided by the Royal Sociery.

4 Informarion provided by the United Grand Lodge of England.
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Chapter 1: Nature of Unincorporaed Associations

of London in 1771.5 In the eighteenth cencury, shipowners decided to group together in
mutual hull insurance associations, as an alternative to seeking insurance in the tradirional
market centred in London.

“The success of early unincorporated associations arrracted staturory regulation and the
requirement of incorporation where they concerned business matters. For instance, asso-
ciations for the purpose of mutual provident benefits such as the maintenance of their
members in sickness, old age and infirmity, and for sitilar purposes, attracted statutory
regulation by the Friendly Socieries Act 1793. This statutc permitted the form of unincorpo-
raved association to be used for any number of persons to form a society of good fellowship
for the purpose of raising among themselves a fund for their murual benefic. The principal
benchrs of an unincorporated association bringing itself within the regulation of the statute
were (i) to enable the rules of the association to be confirmed by justices, leading to a cheap
and speedy remedy against defaulding officers of the association, (i) exemption from cerrain
stamp duties, (iii) prioriry of the association against the estates of a deceased or bankrupt
officer, (iv) the vesting of the association’s property in trustees withourt transfer with a
provision against the abatement of actions, (v) protection of the funds against misappropria-
tion and illegal distribution, {vi) the reception of the rules in evidence, and {vii) a provision
for the seulerment of disputes by arbitration or by the justices. The statutory law relating to
friendly societies has since been extended and amended many times with a significant shift
berween the Friendly Societies Act 1974,5 when the associations were still recognized as
unincorporated associations, and the Friendly Socieries Act 1992 under which new mutual
associations are required to be incorporared companics. Likewise, until 1852 industrial and
provident societies were unincorporated associations registered under the Friendly Societies
Acts, when the Industrial and Provident Societies Act 1832 was passed and the societies
moved to being regisiered under this statuze.” This statute defined the purpose of the
societies as the carrying on or exercising in common of any labour, trade or handicraft and
the structure was that of a co-operative. The members were paid for their work and services,
2nd could receive interest on their subscriptions 3 Up to one third of the profits made by che
society could be divided amongst the members and the remaining profits were retained by
the society. The registered societies were required by the [ndustrial and Provident Societies
Act 1862 to change their status from unincorporated associations to incorporated
companies with limited liability of the members.? Simitarly, building societies prior to
the Building Societies Act 1874 were unincorporated associations. The Act of 1874 did
not force societies established under the Act of 1836 to be registered as incorporated
bodies and so there co-existed incorporated and unincorporated building socieries.™

5 Tncorporated by the Lloyd’s Act 187 1. Wright and Fayle, A History of Lioyds, (Macmillan & Co, 1928).
Gibb, D.ENV, Lioyd's of London, A Study in Individualiom, {Macmillan & Co, 1957).

6 Since | February 1993 (ie. the commencement date of the Friendly Societies Act 1992, s 93), no new
sociery can be registered under the Friendly Societies Acr 1974. Those previously registered under the Friendly
Socicries Act 1974 may remain as unincorporated associations o re-cstablish the society 2s an incorporated
company in accordance with the provisions of the Friendly Societies Act 1992, Any new sociery seeking
registration asa friendly sociery since 1 February 1993 is obliged to take the form of an incorporated company
registered in accordance witl the Friendly Societies Act 1992.

7 {ndustrial and Provident Society Act 1852, s 1 {sepealed).
8 [hids 2 (repealed).

% {ndustrial and Provident Seciety Act 1862 (repealed).

10 See Scratchley, A., Building Societies, {Shaw & Sons, 1875).
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A Characteristics of an Unincorporased Association

There are also unincorporated assoctations which have become national or international
regulatory authorities such as the Panel of Take-Overs and Mexgers in London," the British
Olympic Association and the International Association of Athletics Federations.

{2) Distinguishingan unincorporated association

1.03

Under the common law individuals are free to associate with each other for any lawful 1.04

purpose, burt must be content to accept the remedies which the common law provides. These
associations are unique to coramon law legal systems.!? Private individuals have sought o
curcail associarion, such as employers who have often sought by the inclusion of a term of
their employment contracts 10 prohibit employees from associating in trade unions.
However, the law of England and Wales has enshrined the freedom rto associate in both
international and European conventions, as well as in legislation.”® The legislature has
sometimes limiced the common law righe of persons to combine, either with or without
facilities, such as by the restriction on trade unions to associate for the purpose of industrial
action,™ or the restriction on associations purely fora criminal purpose.

Unincorporated associations are private arrangements such as amareur circles, clubs and
friendly societies. Although unincorporated associations can retain a domestic nature, their
contractual basis raises the association to something more than someone willing voluntarily
to mind a few friends’ children, a group who meet regularly to play gamesor to travel cogether
every so often, Although unincorporated associations can and do provide facilities and
services to their members,’s they are neither partnerships noreven quasi-parenerships.'® Not

are they a creation of statute.”

{a) A contractual entity
An unincorporated association was defined by Lawton L] in Conservative and Unionist

Central Office v Burrell (Inspector of Taxes) a5,

..two of mote persons bound together for one or more common purposes, not being busi-
ness purposes, by mutual undercakings, cach having mumal duces and obligations, in an

11 Esrablished in 1968 as an unincorporated association whose main functions wete and are to issue and
administer the Ciry Code on Takeovers and Mergers and to supervise and regulate takeovers and other mateers
to which the Cade applies.

2 Scruron, R., England: An Elegy, tContinuum, 2000).

2 Human Rights Act 1998,5 1 - adopring the provisions of the Council of Europe Convention for the
Protection of Human Rights and Fundamental Freedoms (Rome, 4 November 1950 and since amended by
protocals), art 11— freedem ofassembly and association. The Trade Unionand Labour Relations {Consolidation}
Act 1992 incorporating the spirit of the International Labour Organization, Convention no. 87 - ‘Convention
Concerning Freedom of Association and Protection of the Right to Organize’, adopted 9 July 1948 and ratified
by the UK on 27 June 1949, concerning che Freedom 1o associate by workers and cmployers, the International
Labour Organization, Conventien no. 98 — ‘Convention concerning the application of the Pri nciples of the

Right to Organize and to Bargain Collectively’, adopted 1 July 1949 and entered inco force on 4 July 1950,
concerning the rights of workers and employers and the European Social Charter, adopted 1961 and revised
1996, guaranteeing social and economic human rights including at are 5 the freedom to form trade unions and
employers’ organizations 1o defend economic and social interests.
4 Trade Union and Labour Relations {Consolidation) Act 1992,
¥ Charter v Rage Relations Board [1973] AC 868 (HL) 886-7.
% Harington v Sendall [1903) 1 Ch 921 (Ch) 927 (Joyce ]}, concerning the Oxford and Cambridge
University Club founded in 1830.
31 [ ondon Association for Protecrion of Trade and Another v Greentands Ltd [1916] 2 AC 15 (H1) 38 {Lord
Parker of Waddington). Lioyd v Loaring {1862} 6 Ves 773 (Ch} (Lord Chancellor) 31 ER 1302
18 (1982} 1 WLR 522 (CA). Hanchert-Stamford v AG and Others [2009) Ch 173 (Ch).
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Chapter 1: Nature of Unincorporated Associations

organisation which has rules which identify in whom control of irand its funds rests and vpon
what terms and which can be joined oz lefr at will.

A contract exists berween each and every member of the association.” When a person
joins an unincorporated association they enter into a coneract with each of the existing
members, usually through the agency of the club officer who approves their membership.
The terms of that contract are the rules of the association which will identify the persons
having control of the association and its funds. The rules also identify the terms on which
a person may join and leave membership of the association.?® Unincorporated associa-
tions are contracrual entities rather than voluntary associations, as the members’ contri-
butions are the contractual price for which a benefit is gained rather than a voluntary
contribution for which no benefit is gained.?' They are supported where necessary by
trust law.

Unincorporated associations can be tied together by a number of associations being affiliared
to another unincorporated association, such as is found with foorball, political parties and
student unions.?? A local football club may belong to an association of clubs in a league,
which in wrn is 2 member of a councy association, which itself is affiliaced o the Football
Association, and so on internationally. The rnules of one association may be incorporated
into the rules of the affiliated association.

(b} Nota legal enrity

Unincorporated associations are not legal entities, however they are perceived by their
members and the man on the street.?? Unincorporated associations can only be treated as
legal entities where expressly provided for by statute. In Leahy v Attorney-General for New
South Wiles Viscount Simonds referred to ‘the artificial and anomalous conception of an
unincorporated society which, though it is not a separate entity in faw, is yet for many
purposes regarded as a continuing entity and, however inaccurately, as something other than
an aggregate of its members’.?* However, legally an unincorporated association i nothing
more than an aggregate of its individual membezs, who are bound 1o each other by murual
contracts on the terms of the rules of the association. It is individual members who will incur
liabilities in contract and torc and it is individual members who will own the property of the
association. An unincorporated association derives its legal powers from the aggregate of
the individual members and, unlike a corporate body, it does not in itself possess 2 legal
personalicy distinet from its members.?

18 Dphing v Antrobus (1879 17 Ch D 615 {Ch).

0 Cumervative and Unionist Central Office (n 18). Hopkinsen v Marguis of Exeter (1867) LR 3 Eq 63 (Eq} 67
{Lord Romilly MR). Clarke v The Earl of Dunraver and Monne-Earl (The Satanita) [1897] AC 59 (HL).

2 British Legion v British Legion Club (Street) Ltd {1931) 48 RIC 555 (Ch). The Overseers of the Poor and
Chapel Warden of the Rayal Precinct of the Savay in the County of London v The Art Union of London (1896] AC
296 (HL) 305-6 (Halsbury LC). Halsbury: Laws of England, Vol 50 para 2083, 5t ed (2008) uses the term
‘voluntary' in respecr of friendly societies probably because the benefis of the socicty is not necessarily received
by the member bur instead by a refation of the member.

22 467y Ross and Others [1986] 1 WLR 252 (Ch).

23 Whrthington Rugby Foorball Club Trustees v Infand Revenue Commissioners, sub nom Frampton and Another
(Trustees of Worthing Rughy Football Club) v IRC (1 985] 1 WLR 409 (Ch) 413 (Perer Gibson J.

2 [1959] AC 457 (PC 1C) 477. Eeeney and Shannen v MacManus [1937) IR 23.

25 Smith, Re Johnson v Bright-Smith [1914] } Ch 937 {Ch) 948 (Joyce ]}, ‘(tlhe Courts consider the persons
of whom the society or association is composed to be the legatees — the named society or association being in
truch only a compendious or conventional designation for the aggregare of the members.”

- o3 o

Fa e



A Characteristics of an Unincorporated Association

Therefore, unincorporated associations have neither the privileges nor the liabilities of being
a legal entity. For instance, an unincorporated association cannor incur a liabiliry in torc or
be held guilty of a crime unless specified by starute, and contraces cannot be formed in the
name of the association, exceptas a privilege granted by statute.? Instead, contracts made by
an unincorporated association will be made by its officers as individuals, usually the manage-
ment committee for the rime being.

A member’s contracrual liabiliry is generally limited to the membership fee and any other fees
due in accordance with the rules.?? It is also individual members who will incur any liabilicy
in torr arising out of the activities of an unincorporared association, with the risk chat the
membership at large may become vicariously liable for the tores of those individual members
through the application of the principles of agency.?®

{¢) Objects and purpose

The purpose of an unincorporated association is for individuals to group together under a
contractual relationship for a common object. The members usually pay a subscription and
devore the pooled funds in pursuir of a lawful purpose ?® other than business for profit,’® so
that any income must cover the running costs of the association and any incidentat profic
is applied to the objects of che association and nor divided among its members.®* Unincor-
porated associations are prevented from underraking business for profit, so as 1o avoid any
mischief arising from large trading undertakings being carried on by a large fluctuating
body of members, in which case persons dealing with the association might not know with
whom they are contracting and so mighc be pur to grear difbculty and expense.® The
purpose of the association may solely benefic the members, combine a personal benefic with
an outside purpose or offer no personal benefit to the members with the funds being applied
exclusively for an outside purpose.®

(e} Perpernal existence

Unincorporated associations are organic bodics, with one member joining and another
leaving, so that the body is continually changing. The members may constantly change, with
the new members agreeing to the terms standing at the time of their joining. The new

% Worehington Rughy Foorball (n 23) 413.

B Wise v Perpetual Trusree Co L14 [1903] AC 139 (PC) 149 (Lord Lindley) stated thac the distinguishing
fearure of unincorporated associations *...is thar no member as such becomes liable to pay to the funds of the
society or to any one else any money beyond the subscriprions required by the rules of the clubro be paid so long
as he remains a member. [t is upon this fandamental condition, not usually expressed bur understood by every-
one, that clubs are formed.’

8425,

B Amalgamared Society of Raitway Sevvanzs v Osborne [1916] AC 87 (HL). Brown Jenkinson & Co Led v Perey
Daiton (London} Ltd (19571 2 QB 621 {CA) 638 {Pearce L]).

3 [loyd (n 17) 776 dismissed the notion that a sociery should be permited to effect a corporace characrer
but accepted thac a group of individuals could have a privare agreement berween themselves and have a joint
interest in propercy. Re Recher s Will Trusts: National Wesominster Bank Ltd v National Anti-Vivisection Society Led
and Orhers {1972] Ch 326 (Ch} 538 (Brightman J). Lendsn Assaciation {n 17). Smith v Anderson (1880) 15 Ch
3 247 (CAY 273 (James L]). Wise (0 27) 149. Ro Webb (1811) 14 East 406, 104 ER 638.

3 Blackpool Marton Rotary Club v Martin (Tuspecror of Taxes) [1988] STC 823, 830 (Hoffmann J);
Worthington Rugby Football (n 23); Fletcher v fncome Tix Commissioner (1972] AC 414 (PC); Carlisle & Sifloth
Golf Club v Smith (1912) 6'TC 48, 55; Bohemians Club v Acting Federal Commissioner of laxation (1918) 24
CLT 334.

32 Smith v Anderson (0 30).
33 Re Rechert WT (n 30) 538,
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Chapter 1: Nature of Unincorporated Associations

membership succeeds to the assets of the old membership, subject co any pre-existing charges
on such assers. [n this manner, an unincorporated association operates in perpetual existence
untl such time as the current membership dissolves the association.

(e} Ownership of properzy

As an unincorporated association has no separate legal identiry, property cannot be owned
by the association itself. If the association is a charity its property wilt be held on trust for its
purposes but this will not be possible if the association’s purposes are not exclusively
charitable. If the purposes of the association are not charitable, its propercy will be held by
way of ‘a sub-species of joint tenancy’® on behalf of the current members, subject to their
contract with each other on the terms of the rules of the association.® This means that a
member is contractually reserained from severing his share so as o claim a proportionate
share of the association’s assets. Only on the dissolution of an unincorporated associarion
will the cutrent members (i.e. the members at the date of dissolurion) be able ro claim a
share of rhe associarion’s assets. On leaving the association, former members will cease to
be joint renants of the association’s property white new members, on joining, will become
joint tenants wich the existing members, subject to the association’s rules. [n most instances,
the assets of the association will be vested in the names of one or more of the officers of the
association, who wilt be the legal owners of such assets. This will have to be the case with
assets such as land ot shares. Those officers, as legal owners, will hold the association’s assets
on a bare trust for the current members, subject to the rules of the association.

B. Distinguishing Unincorporated Associations from
other Forms of Club

There are two importanc differences between a partnership and an unincorporated asso-
ciation. The first is that a partnership is essentially composed of the particular individuals
who originally entered into the contract of partnership with each other, so thar if a person
leaves the partnership and a new person joins the partnership, stricty a new partnership is
formed. The second difference is that the object of 2 partnership is to carry on a business and
make a profi to be divided amongst the members of the partnership, whilse the object of an
unincorporated association is a purpose other than making a profit so chat any income of
the unincorporated association matches the costs of running the association and is not
divided amongst the members. ¥ Partnerships are governed by the Parenership Act 1890.%

An unincorporated association is distinguished from a company in two ways. First, an
incorporated company is an artificial legat person created by Royal Chareer or an Act of

3 Re Taplor: Midland Bank Executor and Trustee Company Limited v Smith [1940] Ch 481 (Ch).

35 Hanchets Stamford (n 18) 188.

3 This is the ‘contract-holding’ theory propounded by Cross | in Neville Estates Led v Madden [1962) Ch
832 (Ch) 849, which is now the accepted theorceical explanation of how non-charitable associations hold
property.

3 Haringzon (n 16) 927.

3 A limited liability partnership (LLP") may be established under che Limited Liability Parterships Act
2000 (in England, Wales, and Scotland) and che Limited Liabitity Partaerships Act (Northen Iictand) 2002 in
Northesn Treland. A limited liabilicy partnership is a corporate body, having a continuing legal existence inde-
pendei of its members, and is not subject to the law of partnership at all. The LLP is commenly used by hrms
of accountants and selictors.
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B. Distinguishing Unincorporated Associations from other Forms of Club

Parliament or formed in accordance with the Companies Acts, and granted the status of a
legal entity, whereas an unincorporated association is not a legal entity and cannot take the
benefits of a legal entity. An incorporated company is established for preserving in perperual
succession certain rights which are usually only conferred on natural persons. By contrast, an
unincorporated association consists of natural persons drawn together by a contract berween
each and every member of the association. Secondly, an incorporated company is not
restricted from making a profit which can be divided amongst the shareholders, whereas the
object of an unincorporated association is not profitand any inadvestent profit is not divided
amongst the members of the association.

Unincorporated associations are distinguished from proprietary clubs on one significant
ground. Proprietary clubs are businesses owned by the proprietor, who controls the affairs
of the club and is ostensibly the sole owner of the property used by the club. All the sub-
scriptions and profits made by carrying on the club belong to the proprietor and the
proprietor carries any losses. A member of a proprietary club enters into a contracr solely
with the proprietor. However, the members of the club may establish a commirtee o
manage the internal affairs of the club, which committee is managed as an unincerporated
association.

Unincorporated associations are distinguished from friendly societies registered in accor-
dance with the Friendly Societies Act 1992 on one basic point: thar such friendly societies are
required by the statuse o be incorporated entities and therefore have been provided wich an
artificial legal personality. The activities which a friendly society may carry on are restricred
to those specified by starute and are principally concerned with provision of life assurance,
annuities, general insurance and certain discretionary benefirs

Unincotporated associations ate distinguished from societies registered under the Industrial
and Provident Socieries Acts 1965 ro 1978.3? [n the ficst instance, such registered societies
are bodies corporate with limited liability, so that the societies are arrificial legal persons
distince from che legal identities of the members of the society. The purposes of the
socicties are to carry on industry, business or trade so that the members receive pay for
their work or services as part of the sociery*?

(1) Prosand cons of taking unincorporated association status

Pros

» Ease fora person to join an unincorperated association and to Icave by notice in writing.
An incorporated enticy requires the cost of registering and de-registering a shareholder.

¢ Unregulated unless identified in a statute, leading to lower management costs, such as
being free from the requirement o file annual accounts and returns with Companies
House.

+ The rules can easily provide for amendment by resolurion ar a general meeting.

+ Individual liability of each member is limited 1o the fees specified in the membership rules.
(Though the rules cannot protect members from personal responsibility for tore or
crime.}

3 Industrial and Provident Societies Acr 1967, Industrial and Provident Societies Act 1968, and the
Induserial and Provident Socieries Act 1975,
4% Industrial and Provident Societies Act 1965,51.

1.17

1.18

1.20



1.21

1.22

1.23

Chapter 1: Nature of Unincorporated Associarions

« The association can be readily dissolved by agreement at a general meeting, with the
administration costs of dissolution being minimal.

» “There is no strict protocol for meetings of unincorporared associations and members can
adopt the format which they prefer (in accordance with their own rules).

s Officers do not carry statutory responsibilities of duty of care towards the association and
its members,

Cons

» Unincorporated associations do not have a legal personality and cherefore cannot enjoy
the privileges of legal entitics.

+ Employees hold their contracts with individual members of the unincorporated asso-
ciarion, usually officers of the association, and the contract must be remade with another
member or members when a contracting member retires as an ofhcer of the association or
ceases membership of the association.

» Unincorporated associations cannot directly own property, so there are administration
issues and costs of trustees.

s The officers of the association are personally responsible for contracts made on behalf of
the association with third parties, although this responsibility can be limited by incor-
porating the rules of the association into the contract, by officers’ liability insurance and
a provision in the rules that any liability artracted by an officer in the course of his
administration of the affairs of the association, other than by the personal negligence of
the officer, can be settled from the murual funds of the association.

* The supply of alcohol is limited to the members of the associazion.

« Members, usually officers of the association, must be the named parties in any civii pro-
ceedings concerning the unincorporated assoctation.

{(2) Charitable status

When an unincorporated association is set up for exclusively charitable purposes, its property
will be held on trust for those purposes. Charitable trusts have substandial fiscal privileges
and may be of perpetual duration. They are not subject to the ‘beneficiary principle’ which
requires trusts to be for the benefic of ascertainable human beneficiaries.*! They are also
subject fo the cy-ptés doctrine which enables the Charity Commission and the courts 1o
prescribe new purposes for a chariry whose existing trusts have failed or need to be
modernized due to changing circumstances. Charities are regulated by the Charity
Commission. In 2011 a new form of charirable entity, the chasitable incorporated organi-
zation, is due to be introduced and will allow charities to have a corporate form wichour
having to incorporatc under the Companies Acts {which would subject them to the dual
regulation of the Charity Comsmission and the Companies Registrar).®

(3) Statatory governance

Although the individual members of an unincorporated association are subject to the
authority of statutes, unincorporated associations, having no separace legal identity from
their members, are not subject to ordinary statutes without special provision. However,
specific legislation has been drafted which is directed at the proper administration of

N Feahy (n24). 3.02.
2 cherpi/orww.publications.parliament.uk/pa/em20 101 Hemhansrd/om 101 122/1ext/ 101 1220006 . hem>
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B. Distinguishing Unincorporated Associations from ovher Forms of Club

some classes of unincorporared association, such as those societies registered under the
Friendly Societies Act 1974 and trade unions by the Trade Union and Labour Relations
(Consolidation) Act 1992. Legislation directly addressing friendly societies can be traced
back to 1793, In the administration of such associations, the members must comply with
the directions contained in the statute and then revert to the common law applying to
unincorporated associations where statute law is silent. Legislation relating to trade unions
can be traced back to 1871. The current statute is the Trade Union and Labour Relations
{Consolidation) Act 1992. Iis provisions as they relate to the adminiscration of trade
unions and the rights of union members are considered in Chapters 5 and 6. The Actalso
conains exsensive provisions on industrial relations, the political fund, and the immunity
of trade unions from suits in rorc arising our of industrial action. These are beyond the
scope of this work and a specialist work should be consulted 42

A few general statutes expressly recognize unincorporated associations or entities. These  1.24
include: schedule 1 of the Interpretation Act 1978 which defines ‘person’ as including

‘a body of persons corporate or unincorporace’; the Gangmasters (Licensing} Acr 2004, s 215

the Financial Services and Markers Act 2000, s 32 autherizing unincorporated associations

for the pusposes of the statute — regulated activities are investments of a kind specified by the
Treasury in accordance with schedule 2 of the stature. There are also various provisions of

the Companies Act 2006 which refer to unincorporated associations.”

(a) Quasi-corporate character

Unincorporared associations have no inherent corporate character and a quasi-corporate  1.25
status can only be established by statute. Some regulatory statutes, such as the Trade Union
and Labour Refacions {Consolidation) Act 1992, 510, permit associations recognized by that
specific statute o have a quasi-corporate characrer, despite the statute acknowledging
that the associations are unincorporared. Therefore, by statute, a trade union certified under
the Trade Union and Labour Relations (Consolidation) Act 1992 is capable of making
contracts in the name of the association® or suing and being sued in the name of the
association,” and proceedings for an offence alleged to have been committed by itor on ies
behalf may be broughr against it in its own name.® Likewise, associations which register
under specific statutes, such as the Friendly Societies Act 1992, which granr an incorporaced
character to the association, are no longer unincorporated associations.

(6) Royal Charters and company law

_ Royal Charrers % — The character of an unincorporated association has been used 1o esrablish - 1.26
: associations prior o seeking corporate status by means of a Royal Charter, also known asa

42 Bowers, Duggan, Reade, The Law of Industrial Action and Trde Union Recognition, 2M0 o, (OUR, 2011).
M 22,
%5 Seerion 1123(4) concerning the responsibility by default of officers of an unincorporated assaciation for
any obligatiens required of an unincorporated association by the statute, s 1130 concerning proceedings against
unincorporated bodies for an offence under the Companies Acts, s 1252(24b) by which the functions of the
Secretary of State may be delegared to an unincorporated association and's 1255 concerning offences by unin-
_ corporated associations. An unincorporated associarion is not defined by the Companies Act 2006.
4% [rade Union and Labeur Relations (Consolidation} Act 1992, 5 10{1)}{a}.

7 Ihid's 10{1}{b).

® fhids 10(1)(c). Taff Visle Company v Amalgamated Seciery of Railway Servanss (191) AC 426 (HL)Y 4301,

2% [nformation on Royal Charteced societies is included here because case authority asising from their activi-
rics has been applied to unincorporated associations.




1.27

1.28

1.29

Chaprer 1: Nature of Unincorporated Associations

Royal Warrant. An association ceases to be unincorporated when it is granted a Royal
Charter. The administration of associations incorporated by Royal Warrant or Charter (usu-
ally called societics) is the same as for unincorporated associations given that the members
have the same involvement with the society as members of unincorporated associations, with
the same case law applying to both these associations and unincorporated associations.

Application of the company law statutes — Campany law statutes do not apply t unincor-
porated associations unless specifically scated therein. The Companies Act 2006, s 1043
applies to corporate bodies having a principal place of business within the United
Kingdom and which are not registered under the Companies Acts. Therefore, the scction
applies to bodies other than those incorporated by, or registered under, a public general
Act of Parliament.®® However, the section does not apply to bodies not formed for the
purpose of carrying on a business that have for their object the acquisition of gain by
the body or its individual members,5" nor does the section apply to bodies exempted for the
rime being from this section by direction of the Secretary of State®? and open-ended
investment companies.’? Therefore, this seczion will not apply to unincorporated associations
which for some reason have gained a quasi-corporate status by statute, because they are not
incorporated bodies and chey are not formed for the purpose of carrying on a business that
has for its object the acquisition of gain by the bady or its individual members.

However, this section will apply to associations incorporated by Royal Charter, subject to
regutations introduced by the Secretary of Stare.%* The regulations may provide that the
application of specified parts of the Companies Act is limited or is subject to such adaptations
and modifications as may be specified. This section does not repeal or revoke the enactment,
Royal Charter or other instrument constituting or regulating any body in relation to which
provisions of the Companies Acts are applied by regulations under this section® ot restrict
the power of Her Majesty to grant a charter in lieu or supplementary to any such charter,”
but the operarion of any such enactment, charter or instrument is suspended insofar as it is
inconsistent with any of those provisions as they apply for the trime being to that body.%

Where an unincorporated association is connected with a company, its officers will come
within the scope of the Companies Act, s 1162 which defines ‘parent and subsidiary under-
cakings’ and will subject them to the group accounting obligations contained in sections
399-408. Section 1121 deals with the liability of officers in default of obligations under
the Act. In relation to an unincosporated body other than a partnership the references to a
director of the company shall be read as referring o 2 member of the body where its affairs
are managed by irs members or in any other case to a member of the governing body, and the
reference to a manager or secretary of the company shall be read as referring to any
manager, secretary or similar officer of the body.*®

w

0 5 1043(1)(a).

T s 1043(1)}b).

2 5 1043(1)c).

¥ $ 1043(13(d).

4 5 1043(2).

5 1043(3).

5 1043(4){a}.

s 1043(4){b).

There are currently no regulations made in accordance with this statutory authority.
Companics Act 2006, s 1123(4).
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A. Creating an Unincorporated Association

{1} Imtroduction

An unincorporated association is created by a contract between each and every member,
encapsularing their desire to co-operate for a mutual purpose other than business. Provided
chat a constitution or rules are adopted, or an implicit but sufficiently clear understanding
is reached by two or more people, there is a contract forming an unincorporated associa-
tion. We give guidance below on the matters to be covered as best practice buc a written
contract need not be lengthy or elaborate. Megarry J norted the rules of The Fulham and
Hammersmith Ratepayers and Residents’ Association, founded in 1935, in Woodford v
Swith:!

The rules themselves are brief, There are only twelbve of them, and they occupy a single side of

a sheet of foolscap paper.

The terms of the contract may be contained in 2 constirution or in rules, regulations,
bye-laws or a code. The choice of terminology is not importantas they are legally the same.
We shalt use the labels ‘constitution’ or ‘rules’. If the association is subject 10 a statute, such
as the Trade Union Acts, then the contract must comply with the statutory requirements.
However, even where such a statute applies,? the unincorporated association owes its
existence to the contractual agreement between its members, with the statute specifying
required terms of the contract. The initial terms of the contract must still have been agreed
by the founding members.

(2) First founding meeting

An unincorporated association is easily established and, depending on the constitution or
rutes, generally easily dissolved, though dissolution will usually involve questions of distri-
bution of asscts and discharge of liabilities {discussed in Chapter 4). To constitute an
unincorporated association, a group of people, either as private individuals or as representa-
tives of legal entities o5 other unincorporated associations, must have met or had discussions
for the purpose of agreeing, and usually drafting, the contractual terms by which they wish

1 {1970] 1 WLR 806 {Ch) 808.
2 ¢.g. Trade Union and Labour Relations {Consolidation) Act 1992; Friendly Socieries Act 1974, sch 2.
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A. Creating an Unincorporared Association

o regulate their relationship. An example of such a meeting is recorded by the Royal
Solent Yacht Club:?

130 years ago 9 men mer in the George Hotel in Yarmouth and established the Solent Yache
Club. They recruited three more members and agreed 1o donate £3 cach and make an annual
subscription of one guinea. Within two years the membership had swelled to over 50 and
in that same year of 1880 they held cheir first Annual Regarca.

The guidance given here is best practice. Usually a small group of people wishing 1o form an
association meets to discuss and agree. The founding members may be content tw limit
membership of the association to themselves for the time being, in which case only they will
attend the first meeting,? or they may wish 1o maximize the number of potential founding
members by calling a public meeting. Where the group decides thar the first meering should
be open to the public, the purpose, date, time and place of the meeting can be advertised by
a notice in local newspapers, display of posters or distribution of leaflets. The public meeting
should be given the widest possible publicity and the originators may well invite prominent
individuals, other interest groups and bodies with related interests.

In the case of the National Childbirth Trust, the association originally known as the Nartural
Childbirth Association was initiated in 1956 when Prunella Briance, inspired by the writings
of Grantly Dick-Read, placed an advertisement in the personal columns of The Timesand the
Daily Telegraph inviting interest in the formarion of an association 1o promote and berter
understand the Dick-Read system of natural childbirth. The overwhelming interest and
support helped form the Natural Childbirth Association, which obtained charitable status
in 1961 and becarne the National Childbirth Trusc.®

Likewise, a letter was published in The Lirerary Gazerte of 24 May 1828 1o raise interest in
establishing an association subsequently known as the Royal Geographical Society, founded
in 1830.% At the meeting of those Interested in establishing 4 Geographical Society, a resolu-
tion was adopted by acclamation:

That a Society was needed whose sole object should be the promotion and diffusion of that
most impoertant and entertaining branch of knowledge — geography; and that a useful Sociery
might therefore be formed, under the name of the Geographical Society of London: that
the interest excited by this deparument of science is universally felr, char its advanrages are of
the firstimporrance to mankind in general, and paramount to the welfare of a maritime narion
like Greac Brigain, with ies numercus and extensive foreign possessions; thac iss decided urility
in conferring just and distinet notions of the physical and political relations of our globe must
be obvious to every one, and is the more enhanced by this species of knowledge being

3 cherp:/veww.rovalsolent.orgs. See Martin, J. N, Dalyt Club Law, 7% ed (Buwcerworths), pp 10-11.

4 The Royal Astronernical Seciety was established on 12 Janvary 1820 at an intimare dinner between 14
friends at the Freemasons’ Tavern near Lincoln’s Inn Fields in London, 'to take into consideration the propriety
and expediency of establishing a sociery for the encouragement and promotion of Astronomy’.

% Information provided by the Nacional Childbirth Trust; warw.ras.org.uk — see, Dryer, .L.E. and Turner,
H.H., History of the Royal Astronomical Seciety 1820-1920, p. 2, {London 1923). See also, Courtney, N., Gale
Force 10, p. 244, (Review 2003). Likewise, the Gealogical Society was established on 13 November 1807 at a
meeting of likeminded men dining at the Freemasons' Tavern. This meeting resolved:

“fha there be forchwith instituced a Geological Society for the purpose of making geologists acquainted
with each other, of stimulating cheir zeal, of inducing them ro adopt one nomenclature, of facilitating the com-
munications of new facts and of ascertaining what is known in their science and what remains to be discovered.
<htep:/fwwnwgeolsoc.orguks.

& Mill, H.R., The Record of the Royal Geographical Society 1836-1930, pp. 13-14.
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