




































Footnotes

1 The Chiefs claim that Mr. Cox was fired because he gave another person a raise that Mr. Cox claimed was required by

a collective bargaining agreement. It is for the jury to determine which version of facts it believes.

2 The 17 former employees named in the motion are: Anita Bailey, Gene Barr, Ken Blume, Evelyn Bray, Larry Clemmons,

Doug Hopkins, Pam Johnson, Carol Modean, Bill Newman, Pete Penland, Carl Peterson, Ann Roach, Lisa Siebern,

Brenda Sniezek, Nadine Steffan, Tom Stephens, and Lamonte Winston.

3 At the time of trial, Larry Clemmons and Brenda Sniezek also had lawsuits pending against the Chiefs.

4 Rule 83.08(b) states, in part: “The substitute brief ... shall not alter the basis of any claim that was raised in the court

of appeals brief....” This Court rejects the Chiefs' argument that Mr. Cox violated this rule by raising new arguments not

raised in his court of appeals brief. To the contrary, Mr. Cox's point relied on in his court of appeals brief clearly states that

the trial court erred in excluding the evidence in question “because such evidence was highly relevant to appellant's claims

of age discrimination in that it would have demonstrated Respondent's discrimination against other front office employees

on the basis of their age, and would have demonstrated respondent's discriminatory motives and/or intent.” (Emphasis

added). This is substantially the same basis for his claim before this Court and, to the extent that his brief below does

not specifically apply the legal relevance standard to the excluded evidence, Rule 83.08(b) does not prohibit a party filing

a substitute brief with this Court from improving the brief with more detailed legal analysis than that articulated below.

Were that the meaning of Rule 83.08(b), there would be no point in encouraging or allowing substitute briefs at all.

The Chiefs also argue that Mr. Cox did not adequately explain in his court of appeals brief the logical relevance of each

witness's testimony that he argues should have been admitted, and should not be held to have preserved that issue in

this court. The Chiefs further argue that Mr. Cox's substitute brief also fails to adequately argue logical relevance. Mr.

Cox's discussion in Point I of his court of appeals brief sets out the commonalities between himself and the “me too”



witnesses (including age over 40, replacement by younger employees, and termination by Mr. Donovan) that show the

logical relevance of that evidence, and the details concerning each witness appear in the statement of facts. In Point

I of his substitute brief, Mr. Cox provides the names, ages, and common decisionmakers presented in the offers of

proof made at trial. He further argues in his substitute brief that such evidence is logically relevant because it “tends to

prove” Mr. Cox's theory of a company-wide policy of replacing older workers with younger ones. As this Court previously

has observed, “logical relevance has a very low threshold.” State v. Anderson, 76 S.W.3d 275, 277 (Mo. banc 2002).

Moreover, it is this “Court's policy to decide a case on its merits whenever possible.” Williams v. Hubbard, 455 S.W.3d

426, 432 (Mo. banc 2015). Mr. Cox's briefing presents no bar to review on the merits here.

Finally, the Court notes that the Chiefs failed to include any argument in their brief that matched their suggestion at oral

argument that Mr. Cox's offers of proof made at trial were inadequate and did not preserve any of the excluded evidence

for appeal. While not suggesting that there was any inadequacy in the offers made, this Court declines to consider this

argument further as it was not briefed and any deficiency is not clearly apparent in the record.

5 Statutory references are to RSMo 2000.

6 Pattern-or-practice suits were initially authorized by the following language in section 707(a) of the Civil Rights Act of 1964:

Whenever the Attorney General has reasonable cause to believe that any person or group of persons is engaged in

a pattern or practice of resistance to the full enjoyment of any of the rights secured by this sub-chapter, and that the

pattern or practice is of such a nature and is intended to deny the full exercise of the rights herein described, the Attorney

General may bring a civil action in the appropriate District Court of the United States by filing with it a Complaint....

(Emphasis added).

7 See Wallingsford v. City of Maplewood, 287 S.W.2d 682, 685 (Mo. banc 2009) ; Plengemeier v. Thermadyne Industries,

Inc., 409 S.W.3d 395, 402 (Mo.App.2013) (“Under the continuing violation theory, a victim of discrimination may pursue

a claim for an act occurring prior to the statutory period, if she can demonstrate the act is part of an ongoing practice

or pattern of discrimination by her employer.”).

8 It was only after the Chiefs argued in opposition to certain depositions that evidence about the firing of others was not

relevant to Mr. Cox's individual discrimination claim and would be relevant only to a pattern-or-practice claim that Mr.

Cox sought but was denied leave to amend to also assert a pattern-or-practice discrimination claim, as he believed the

evidence would be relevant to both types of claims.

9 The court did issue individual rulings on two offers of proof, denying each instance Mr. Cox's request that the offered

testimony be presented to the jury and explaining only that the denial was “[b]ased on [its] previous rulings.”

10 The trial court used these terms interchangeably.

11 The trial court stated on several occasions:

And just to reiterate so the record is clear, that ruling is based upon the fact that these peoples' terminations, the people

who terminated them were not decisionmakers in the termination of the plaintiff in this case

....

I think that some of them may have been terminated by people that weren't decisionmakers and that also came into

my consideration ...

....

But some of them, I think, were not decisionmakers, were not fired by decisionmakers of Mr. Cox's.

12 The trial court stated:

The court in Williams identified five separate examples of similarity between the plaintiff and the other terminated

employee. In examining the record in the offers of proof, it was clear to me that such similarity didn't exist between the

proffered witnesses and Mr. Cox's termination. In my determination, any probative value of the testimony proposed by

the plaintiff from these witnesses would be outweighed by the prejudicial effect it would have on the jury. In addition, I

believe the testimony of these other past employees would only serve to confuse and distract the jury.

13 Some federal district court cases recently have held that “me too” evidence is relevant and admissible only when there is

a common decisionmaker. See, e.g., Hamilton v. Coffee Health Grp., 949 F.Supp.2d 1119, 1158 (N.D.Ala.2013) ; Bell v.

Crowne Mgmt., LLC, 844 F.Supp.2d 1222, 1236 (S.D.Ala.2012). These cases cite Goldsmith v. Bagby Elevator Co., Inc.,

513 F.3d 1261 (11th Cir. 2008), for this proposition but, in doing so, they misrepresent the holding in Bagby. There was

a common decisionmaker in Bagby, but the court there noted that he was only one of at least five different supervisors

involved in the terminations of the “me too” witnesses. Id. at 1286. Bagby does not say that a common decisionmaker is

required for “me too” evidence to be admissible, and for the other cases to say so runs counter to Sprint, which clearly

holds that discrimination by other supervisors can be relevant: “The question whether evidence of discrimination by other



supervisors is relevant in an individual ADEA case is fact based and depends on many factors, including how closely

related the evidence is to the plaintiffs circumstances and theory of the case.” 552 U.S. at 388, 128 S.Ct. 1140.

14 Even in the disparate treatment context, similarly situated employees “need not be identical in every conceivable way....

So long as the distinctions between the plaintiff and the proposed comparators are not ‘so significant that they render

the comparison effectively useless,’ the similarly-situated requirement is satisfied.” Coleman, 667 F.3d at 846 (internal

citations omitted); see also Chaney v. Plainfield Healthcare Ctr., 612 F.3d 908, 916 (7th Cir. 2010) (“[T]he similarly situated

co-worker inquiry [in a disparate treatment case] is a search for a substantially similar employee, not for a clone”).

15 Mr. Winston's employment with the Chiefs ended when Mr. Pioli decided not to renew his contract.

16 The Chiefs do not make clear why the alleged statement would be outside of Mr. Pioli's authority. As the highest level

executive in football operations, he certainly has hiring and firing authority. He himself testified that he made the decision

to fire or to not renew the contract of potential witnesses in this case. As such, the Court will assume that the Chiefs are

actually arguing that the comment is not relevant to the issues in this case.

17 Whether the trial court also should permit Mr. Hunt to be subpoenaed at trial is a separate issue that would depend on

whether a sufficient reason was identified why his deposition testimony would not suffice and, therefore, is not further

addressed here.

18 Because the other errors alleged by Mr. Cox presumably will not be repeated on remand, they need not be addressed

here.

1 The principle opinion repeatedly refers to the trial court's “error” in weighing the probative value of the excluded evidence

against its prejudicial effect. Op. at 119, 122, 125. However, it is undeniable that the admission of this category of

evidence in response to an objection based on relevance was a “discretionary” ruling by the trial court and that this Court's

standard of review of that discretionary ruling is for abuse of discretion, which is defined as “clearly against the logic of

the circumstances....” In re Care and Treatment of Donaldson, 214 S.W.3d at 334. If the majority has determined that the

trial court's ruling was so wrong that it was firmly against logic—abuse of discretion would be the proper terminology.
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