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1	INTRODUCTION



1.1	This statement of insolvency practice is one of a series issued by the Council of the Society with a view to harmonising the approach of members to questions of insolvency practice.  It should be read in conjunction with the Explanatory Foreword to the Statements of Insolvency Practice and Insolvency Technical Reminders issued in June 1996.  Members are reminded that SPI Statements of Insolvency Practice are for the purpose of guidance only and may not be relied upon as definitive statements.  No liability attaches to the Council or anyone involved in the preparation or publication of Statements of Insolvency Practice.



1.2	The purpose of this statement of insolvency practice is to :



ensure that members are familiar with the statutory provisions relating to office holders’ remuneration;

set out best practice with regard to the observance of the statutory provisions;

set out best practice with regard to the provision of information to those responsible for the approval of fees to enable them to exercise their rights under the insolvency legislation.



	The statement has been produced in recognition of the principle that those with a direct financial interest in the level of office holders’ fees should feel confident that the rules relating to the charging of remuneration have been properly complied with, and that those charged with responsibility for approval of fees have access to sufficient information about the basis of fees to be able to make an informed judgement about the level of remuneration in any particular case.  The statement applies to Scotland only.



1.3	Members should bear in mind that the drawing of remuneration otherwise than in accordance with the relevant statutory provisions will render them in breach of the law.



1.4	The statement is divided into the following sections :





the statutory provisions;

provision of information;

closure of cases.



2	THE STATUTORY PROVISIONS



2.1	The statutory provisions relating to the remuneration of office holders are set out in the Insolvency (Scotland) Rules 1986 (“the Rules”) and the Bankruptcy (Scotland) Act 1985 (as amended) (“the Bankruptcy Act”).  The relevant provisions are set out in full in Appendixces [   ]. A.   The main provisions relating to the most common types of insolvency appointment are summarised in the following paragraphs.



2.2	Administration



2.2.1	The basis for fixing the administrator’s remuneration is set out in Rule 2.16 of the Rules.  This states that it shall be determined from time to time by the creditors’ committee, or if there is no creditors’ committee, by the court.



2.2.2	The basis for determining the amount of the remuneration payable may be a commission calculated by reference to the value of the company’s property with which he has to deal, but in any event there shall be taken into account :



	(a)	the work which, having regard to that value, was reasonably undertaken by him; and



	(b)	the extent of his responsibilities in administering the company’s assets.



2.2.3	Although not stated specifically in the Rules, the normal basis for determining the remuneration payable will be that of the time costs properly incurred by the administrator and his staff.



2.2.4	Rules 4.32 to 4.34 apply to an administration.  If an administrator’s remuneration has been fixed by the creditors’ committee and he considers that amount to be insufficient, he may request that it be increased by resolution of the creditors.  He may also request the court for an order increasing its amount or rate, before or after recourse to the creditors.



2.2.5	An administrator’s claim for outlays is also subject to the approval of the creditors’ committee or Court by virtue of Rule 4.32 (as applied by Rule 2.176).



2.2.6	By virtue of section 53(6) of the Bankruptcy Act, (as applied by Rules 2.16 and 4.32), creditors have a right of appeal against the administrator’s remuneration.  If his remuneration has been determined by a creditors’ committee, the right of appeal is to the court while if the determination is by the court, the right of appeal is to a higher court.

2.2.7	In terms of the Bankruptcy Act, any appeal must be made not later than 8 weeks from the end of the relevant accounting period.  However as the determination may not have been made by that time, best practice is to give creditors to the end of the later of 8 weeks from the end of the accounting period or 14 days from the date they are notified of the determination.

2.3	Sequestrations



2.3.1	The basis for fixing the trustee’s remuneration in a sequestration is governed by section 53 of the Bankruptcy (Scotland) Act 1985.  Under this section, remuneration may be fixed as a percentage of the value of the assets which are realised but there shall in any event be taken into account the work which, having regard to that value, was reasonably undertaken and the extent of the responsibilities in administering the estate.



2.3.2	It is for the commissioners to fix the remuneration but if there are no commissioners it will be determined by the Accountant in Bankruptcy.



2.3.3	Section 53(6) of the Bankruptcy (Scotland) Act gives creditors the right of appeal to the court for an order that the office holder’s remuneration is excessive.  If the determination is made by a commissioner the creditor must appeal to the Accountant in Bankruptcy, whilst if a determination is made by the Accountant in Bankruptcy the creditor must appeal to the Sheriff.  In both instances a simultaneous notice of appeal must be sent to the trustee.  The time limits for appeal are contained in the same section.



2.3.4	A Trustee’s claim for outlays is subject to the same approval procedure as for his remuneration by virtue of Section 53 (1) (b) of the Bankruptcy (Scotland) Act 1985.



2.43	Insolvent Liquidations



2.43.1	The basis for fixing remuneration is broadly the same for both insolvent liquidations and sequestrations.



2.43.2	The relevant provisions are Rule 4.32 and section 53 of the Bankruptcy Act, applied to liquidations by Rule 4.68.



2.43.3	These state that the remuneration may be fixed as a percentage of the value of the assets which are realised but there shall in any event be taken  into account the work which, having regard to that value, was reasonably undertaken and the extent of the responsibilities in administering those assets.



2.43.4	It is for the liquidation committee (if there is one) to fix remuneration.  If there is no committee, or the committee does not make the requisite determination, the remuneration is fixed by the court.



2.43.5	Rule 4.35 gives creditors the right to appeal to the court for an order that the office holder’s remuneration is excessive.



2.43.6	Rules 4.33 and 4.34 applyies where a liquidator considers the amount fixed by the liquidation committee to be insufficient. He may request that it be increased by resolution of the creditors.  He may also (by virtue of Rule 4.34) request the court for an order increasing its amount or rate, before or after recourse to the creditors. 



2.43.7	In court liquidations, rule 4.12(3) empowers the first meeting of creditors to resolve, inter alia, unless a liquidation committee is to be established, the terms on which the liquidator is to be remunerated.



2.43.8	Rule 4.12 does not extend to creditors’ voluntary liquidations.



2.43.9	In court liquidations, Rule 4.5 lays down that the remuneration of a provisional liquidator can only be fixed by the court.



2.43.10	A liquidator’s outlays are also subject to approval by virtue of Rule 4.32.









�2.54	Members’ Voluntary Liquidations



2.54.1	There are no statutory provisions relating to the fixing of remuneration in members’ voluntary liquidations.  It is recommended that the liquidator’s remuneration in a members’ voluntary liquidation should be determined by the members of the company in general meeting.



2.54.2	In determining the basis of the liquidator’s remuneration, the members may have regard to the same factors as for insolvent liquidations.



2.65	Company Voluntary Arrangements



2.65.1	The fees, costs, charges and expenses which may be incurred for any of the purposes of a voluntary arrangement are set out in Rule 1.22.  They are:



any disbursements made by the nominee prior to the approval of the arrangement, and any remuneration for his services as such agreed between himself and the company (or the administrator or liquidator, as the case may be);

any fees, costs, charges or expenses which are sanctioned by the terms of the arrangement, or would be payable or correspond to those which would be payable, in an administration or winding up.



Rule 1.3 also requires the following matters to be stated or otherwise dealt with in the proposal:



the amount proposed to be paid to the nominee (as such) by way of remuneration and expenses, and

the manner in which it is proposed that the supervisor of the arrangement should be remunerated and his expenses defrayed.



2.65.2	It is for the creditors’ meeting to decide whether to agree these terms along with the other provisions of the proposal.  The creditors’ meeting has the power to modify any of the terms of the proposal, including those relating to the fixing of remuneration.  The nominee should be prepared to disclose the basis of his fees to the meeting if called upon to do so.  Where a committee set up under the terms of a company voluntary arrangement is given the power to fix remuneration, it should be provided with the same information as if it were fixing remuneration in an administration.



2.67	Receiverships



2.67.1	The remuneration of a receiver appointed over property under powers contained in a floating charge will be a matter for agreement between the receiver and the holder of the floating charge under which he is appointed.



2.76.2	In terms of section 58 (2) of the Insolvency Act 1986, where the remuneration to be paid to the receiver has not been determined by agreement between the receiver and the holder of the floating charge by virtue of which he was �appointed, or where it has been so determined but is disputed by any of the following:



	a)	the receiver;

	b)	the holder of any floating charge or fixed security over all or any part of the property of the company;

	c)	the company;

	d)	the liquidator of the company;



	it may be fixed instead by the Auditor of the Court of Session on application made to him by any of the aforementioned parties.



2.7	Sequestrations



2.7.1	The basis for fixing the permanent trustee’s remuneration in a sequestration is governed by section 53 of the Bankruptcy Act.  Under this section, remuneration may be calculated by reference to the value of the assets which are realised but there shall in any event be taken into account the work which, having regard to that value, was reasonably undertaken and the extent of the responsibilities in administering the estate.



2.7.2	It is for the commissioners to fix the remuneration but if there are no commissioners it will be determined by the Accountant in Bankruptcy.



2.7.3	Section 53(6) of the Bankruptcy Act gives creditors and the debtor the right of appeal that the office holder’s remuneration is excessive.  If the determination is made by commissioners the creditor or debtor must appeal to the Accountant in Bankruptcy, whilst if a determination is made by the Accountant in Bankruptcy the creditor or debtor must appeal to the Sheriff.  In both instances a simultaneous notice of appeal must be sent to the trustee.  



2.7.4	In terms of the Bankruptcy Act, any appeal must be made not later than 8 weeks from the end of the relevant accounting period.  However as the determination may not have been made by that time, best practice is to give creditors to the end of the later of 8 weeks from the end of the accounting period or 14 days from the date they are notified of the determination.



2.7.5	A permanent trustee’s claim for outlays is subject to the same approval procedure as for his remuneration by virtue of section 53(1)(b) of the Bankruptcy Act.







2.7.6	In cases where the interim trustee does not himself become the permanent trustee or where the Accountant in Bankruptcy was the interim trustee and some other person becomes the permanent trustee, the Accountant in Bankruptcy shall issue a determination fixing the amount of outlays and remuneration payable to the interim trustee as provided by sections 26 or 26(A) of the Bankruptcy Act.



2.7.7	The interim trustee (except where the Accountant in Bankruptcy has been the interim trustee), the permanent trustee, the debtor or any creditor may appeal to the Sheriff against such determination as provided for under sections 26(4) or 26(A)(5).





2.8	Other Types of Appointment and Situations



2.8.1	Trustee acting under a Trust Deed



	The remuneration of a trustee acting under a trust deed will be determined by the trust deed.



	Whether or not provision is made in the trust deed for auditing the trustee’s accounts and for determining the method of fixing the trustee’s remuneration or whether or not the trustee and the creditors have agreed on such auditing and the method of fixing the remuneration, the debtor, the trustee or any creditor may, at any time before the final distribution of the debtor’s estate among the debtor’s creditors, have the trustee’s accounts audited by and his remuneration fixed by the Accountant in Bankruptcy.



[2.8.2	Sale of Assets of behalf of a Secured Creditor



	In certain cases a liquidator or trustee will realise assets on behalf of a secured creditor and will agree with the secured creditor to be remunerated out of the proceeds of sale.  This will be a matter between the practitioner and the secured creditor .providing that it has no impact on any other creditor or class of creditor.



	Practitioners should ensure that any fees which have an impact on the funds available to non-secured creditors are approved in accordance with the appropriate provisions contained within this guideline.]



3.	THE PROVISION OF INFORMATION



3.1	Members should be mindful at all times of the rights accorded to creditors in relation to fees under insolvency legislation, and when acting in an advisory capacity or as office holder should ensure that adequate steps are taken to bring those rights to their attention.  Appendix B [  ]contains the text of a set of explanatory notes on the bases on which office holders’ remuneration is fixed in a format suitable for issue to creditors.  Members are required to ensure that the explanatory note appropriate to the type of insolvency proceedings concerned or the equivalent information in some other suitable format, is made available to creditors before any resolution is passed to fix or approve the office holder’s remuneration.  [Members should ensure that the appropriate explanatory note (or the equivalent information in some other suitable format) is sent to the creditors with the first circular in the proceedings.]  The Society of Practitioners of Insolvency has copyright of these explanatory notes but licenses all members of the recognised professional bodies who are authorised to act as insolvency practitioners to use them without payment of any fee.  Any other person wishing to use them may obtain a licence to do so on application to the Society.  A small fee may be charged for such a licence.



3.2	The particular nature of an insolvency office holder’s position renders it of primary importance that all payments made to his own firm out of funds under his control should be disclosed and explained to those who are charged with the responsibility for approving his remuneration.  When seeking agreement to his fees, the office holder should be prepared to provide sufficient supporting information to enable those responsible for approving his remuneration to form a judgement as to whether the proposed fee is reasonable having regard to all the circumstances of the case.  An up to date receipts and payments account should always be available.  Where the fee is based on time costs the office holder should be prepared to disclose the time spent and the charge-out value in the particular case, together with such additional information as may reasonably be required having regard to the size and complexity of the case.  Where the fee is charged on a percentage basis the office holder should provide details of any work which has been or is intended to be sub-contracted out which would normally be carried out by office holders themselves.  A receiver appointed in relation to a company should on request provide the information detailed in this paragraph to the company’s liquidator.



3.3	Where an office holder makes, or proposes to make, a separate charge by way of expenses or disbursements to recover the costs of services provided by his own firm, such charges should be disclosed to those who are responsible for approving his remuneration, together with an explanation of how those charges are made up and the basis on which they are arrived at.  Such charges should only be made where they represent expenses properly chargeable or incurred by the office holder in dealing with the assets, or necessary disbursements of the office holder in the course of his administration, as provided for by Rule 4.67.  Payments to outside parties in which the office holder or his firm or any associate (as defined by section 435 of the Insolvency Act 1986) has an interest should be treated in the same way as payments to himself.



3.4	It is desirable that when notices are sent out convening meetings under section 98 of the Insolvency Act 1986 they should include a statement to the effect that the resolutions to be taken at the meeting may include a resolution specifying the terms on which the liquidator is to be remunerated, (although the actual liquidator’s fees can only be approved by the liquidation committee or the court) and that the meeting may receive information about, or be called upon to approve, the costs of preparing the statement of affairs and convening the meeting.  Members should advise directors when convening section 98 meetings that the notices despatched to creditors should include such a statement and be accompanied by the appropriate explanatory note referred to in paragraph 3.1  If that advice is given orally and not accepted by the directors it should be confirmed in writing.



3.5	Where a resolution fixing the basis of fees is passed at any creditors meeting held before he has substantially completed his administration the office holder should immediately notify the creditors of the details of the resolution.  In subsequent reports to creditors the office holder should specify the amount of remuneration he has drawn in accordance with the resolution.  Where the fee is based on time costs he also should provide details of the time spent and charge-out value to date and any material changes in the rates charged since the resolution was first passed.  Where the fee is charged on a percentage basis the office holder should provide the details set out in paragraph 3.2 above regarding work which has been sub-contracted out.  The same applies where the basis of the remuneration of a supervisor in a voluntary arrangement as set out in the proposal does not require any further approvals by the creditors or any creditors’ committee established under the proposal.



3.6	In a liquidation or a sequestration, where the office holder realises an asset on behalf of a secured creditor and receives remuneration out of the proceeds, he should disclose the amount of that remuneration to the committee (if there is one), to the commissioners (if there are any), to any meeting of creditors convened for the purposes of determining his fees, and in his reports to creditors.



3.7	In a sequestration or initially insolvent liquidation where realisations are sufficient for payment of creditors in full, with interest, it should be remembered that, notwithstanding the right of the creditors or the committee to fix the office holder’s remuneration, it will be the debtor or the members, as the case may be, who will have the principal financial interest in the level of fees.  The office holder should therefore on request provide them with information, in accordance with the principles set out in paragraph 3.2, about how the remuneration has been calculated.



4	CLOSURE OF CASES



4.1	On the closure of a liquidation or sequestration there will frequently be a small residual balance of funds in hand, due to the unavoidable difficulty of calculating the final outcome with absolute precision.  Such monies should be consigned in accordance with the guidelines laid down by the Accountant of Court in the prescribed form in terms of section 57 of the Bankruptcy Act  and section 193 of the Insolvency Act 1986.



The guidelines issued by the Accountant of Court are to the effect that such funds should be deposited with the Royal Bank of Scotland plc who should be instructed to place the funds in a Special Deposit Account with their branch at 31 North Bridge, Edinburgh.  The account should be in the name of the Accountant of Court bearing reference to the relevant liquidation.  Thereafter the Accountant would ask for confirmation of the deposit including a list of those entitled to claims funds.















Issued August 1997

�APPENDIX A



The following is the full text of the rules relating to the remuneration of office holders in the various types of proceedings covered by this statement of insolvency practice.



A.1	Administration



Rule 2.16	Remuneration



2.16 (1)	[Determination of remuneration] The administrator’s remuneration shall be determined from time to time by the creditors’ committee or if there is no creditors’ committee, by the court, and shall be paid out of the assets as an expense of the administration.



2.16 (2)	[Basis] The basis for determining the amount of the remuneration payable to the administrator may be a commission calculated by reference to the value of the company’s property with which he had to deal, but there shall in any event be taken into account - 

	

	(a)	the work which, having regard to that value was reasonably undertaken by him, and



	(b)	the extent of his responsibilities in administering the company’s assets.



2.16 (3)	[Application of Rules 4.32 to 4.34] Rules 4.32 to 4.34 of Chapter 6 of Part 4 shall apply to an administration as they apply to a liquidation but as if for any reference to the liquidator or the liquidation committee there was substituted a reference to the administrator or the creditors’ committee.



Rule 4.32	Determination of amount of outlays and remuneration



	4.32(1)	[Application of S53] Subject to the provisions of Rules 4.33 to 4.35, claims by the administrator for the outlays reasonably incurred by him and for his remuneration shall be made in accordance with section 53 of the Bankruptcy Act as applied by Rule 4.68 and as further modified by paragraphs (2) and (3) below.



	4.32(2)	[Subsection] After section 53(1) of the Bankruptcy Act, there shall be inserted the following subsection - 



		“(1A) The administrator may, at any time before the end of an accounting period, submit to the creditors’ committee (if any) an interim claim in respect of that period for the outlays reasonably incurred by him and for his remuneration and the creditors’ committee may make an interim determination in relation to the amount of the outlays and remuneration payable to the administrator and, where they do so, they shall take into account that interim determination when making their determination under subsection (3)(a)(ii).”



	4.32(3)	[Reference to subsection] In section 53(6) of the Bankruptcy Act, for the reference to “subsection (3)(a)(ii)” there shall be substituted a reference to “subsection (1A) or (3)(a)(ii)”.



Rule	4.33	Recourse of administrator to meetings of creditors



	4.33	[Resolution of creditors] If the administrator’s remuneration has been fixed by the creditors’ committee and he considers the amount to be insufficient, he may request that it be increased by resolution of the creditors.



Rule	4.34	Recourse to the court

	

	4.34(1)	[Application to court] If the administrator considers that the remuneration fixed for him by the creditors’ committee, or by resolution of the creditors is insufficient, he may apply to the court for an order increasing its amount or rate.



	4.34(2)	[Notice of application] The administrator shall give at least 14 days’ notice of his application to the members of the creditors’ committee; and the committee may nominate one or more members to appear or be represented, and to be heard, on the application.



	4.34(3)	[If no committee] If there is no creditors’ committee, the administrator’s notice of his application shall be sent to one or more of the company’s creditors as the court may direct, which creditors may nominate one or more of their number to appear or be represented.



	4.34(4)	[Expenses of application] The court may, if it appears to be a proper case, order the expenses of the administrator’s application, including the expenses of any member of the creditors’ committee appearing or being represented on it, or any creditor so appearing or being represented, to be paid as an expense for the administration.



Section 53	Procedure after end of accounting period



	53 (1)	[Submissions to creditors’ committee] Within 2 weeks after the end of an accounting period, the administrator shall in respect of that period submit to the creditors’ committee or, if there is no creditors’ committee, to the court -



		(a)	his accounts of his intromissions with the company’s assets for audit and, where funds are available after making allowance for contingencies, a scheme of division of the divisible funds; and



		(b)	a claim for the outlays reasonably incurred by him and for his remuneration;



		and, where the said documents are submitted to the creditors’ committee, he shall send a copy of them to the court.



	53 (3)	[Action on receiving submissions] Within 6 weeks after the end of an accounting period - 



		(a)	the creditors’ committee or, as the case may be, the court shall -

		(i)	audit the accounts; and

		(ii)	issue a determination fixing the amount of the outlays and the remuneration payable to the administrator; and



		(b)	the administrator shall make the audited accounts, scheme of division and the said determination available for inspection by the company and the creditors.



	53 (4)	[Basis] The basis for fixing the amount of remuneration payable to the administrator may be a commission calculated by reference to the value of the company’s assets which has been realised by the administrator, but there shall in any event be taken into account -



		(a)	the work which, having regard to that value, was reasonably undertaken by him; and 



		(b)	the extent of his responsibilities in administering the company’s assets.



	53 (5)	[Adjustments in final period] In fixing the amount of such remuneration in respect of the final accounting period, the creditors’ committee or, as the case may be, the court may take into account any adjustment which the creditors’ committee or the court may wish to make in the amount of the remuneration fixed in respect of any earlier accounting period.



	53 (6)	[Appeal against determination] Not later than 8 weeks after the end of an accounting period, the administrator, the company or any creditor may appeal against a determination issued under subsection (1A) or (3)(a)(ii) above -



		(a)	where it is a determination of the creditors’ committee, to the court; and

		(b)	where it is a determination of the court, to a higher court;



		and the determination of the court under paragraph (a) above shall be appealable to a higher court.



	53 (10)	[Filing of determination] The administrator shall insert in the sederunt book the audited accounts, the scheme of division and the final determination in relation to the administrator’s outlays and remuneration.



A.2		Provisional Liquidation



Rule	4.5	Remuneration



	4.5 (1)	[Fixing of remuneration] The remuneration of the provisional liquidator shall be fixed by the court from time to time.



	4.5 (2)	[Basis] Section 53(4) of the Bankruptcy Act shall apply to determine the basis for fixing the amount of the remuneration of the provisional liquidator, subject to the modifications specified in Rule 4.16(2) and to any other necessary modifications.



	4.5 (3)	[Payment of remuneration] Without prejudice to any order of the court as to expenses, the provisional liquidator’s remuneration shall be paid to him, and the amount of any expenses incurred by him (including the remuneration and expenses of any special manager appointed under section 177) reimbursed -



		(a)	if a winding up order is not made, out of the property of the company, and

		(b)	if a winding up order is made, as an expense of the liquidation.



	4.5 (4)	[If winding up order not made] Unless the court otherwise directs, in a case falling within paragraph (3)(a) above, the provisional liquidator may retain out of the company’s property such sums or property as are or may be required for meeting his remuneration and expenses.



Section 53	Procedure after end of accounting period



	53(4)	[Basis] The basis for fixing the amount of the remuneration payable to the provisional liquidator may be a commission calculated by reference to the value of the company’s assets which has been realised by the provisional liquidator, but there shall in any event be taken into account -



		(a)	the work which, having regard to that value, was reasonably undertaken by him; and

		(b)	the extent of his responsibilities in administering the company’s assets.



A.3		Liquidations



Rule 4.32	Determination of amount of outlays and remuneration



	4.32(1)	[Application of S53] Subject to the provisions of Rules 4.33 to 4.35, claims by the liquidator for the outlays reasonably incurred by him and for his remuneration shall be made in accordance with section 53 of the Bankruptcy Act as applied by Rule 4.68 and as further modified by paragraphs (2) and (3) below.

	4.32(2)	[Subsection] After section 53(1) of the Bankruptcy Act, there shall be inserted the following subsection -



		“(1A) The liquidator may, at any time before the end of an accounting period, submit to the liquidation committee (if any) an interim claim in respect of that period for the outlays reasonably incurred by him and for his remuneration and the liquidation committee may make an interim determination in relation to the amount of the outlays and remuneration payable to the liquidator and, where they do so, they shall take into account that interim determination when making their determination under subsection (3)(a)(ii).”



	4.32(3)	[Reference to subsection] In section 53(6) of the Bankruptcy Act, for the reference to “subsection (3)(a)(ii)” there shall be substituted a reference to “subsection (1A) or (3)(a)(ii)”.



Rule	4.33	Recourse of liquidator to meeting of creditors



	4.33	[Resolution of creditors] If the liquidator’s remuneration has been fixed by the liquidation committee and he considers the amount to be insufficient, he may request that it be increased by resolution of the creditors.



Rule	4.34	Recourse to the court



	4.34(1)	[Application to court] If the liquidator considers that the remuneration fixed for him by the liquidation committee, or by resolution of the creditors, is insufficient, he may apply to the court for an order increasing its amount or rate.



	4.34(2)	[Notice of application] The liquidator shall give at least 14 days’ notice of his application to the members of the liquidation committee; and the committee may nominate one or more members to appear or be represented, and to be heard, on the application.



	4.34(3)	[If no committee]  If there is no liquidation committee, the liquidator’s notice of his application shall be sent to such one or more of the company’s creditors as the court may direct, which creditors may nominate one or more of their number to appear or be represented.



	4.34(4)	[Expenses of application] The court may, if it appears to be a proper case, order the expenses of the liquidator’s application, including the expenses of any member of the liquidation committee appearing or being represented on it, or any creditor so appearing or being represented, to be paid as an expense for the liquidation.



Rule 4.35	Creditors’ claim that remuneration is excessive



	4.35(1)	[Application to court] If the liquidator’s remuneration has been fixed by the liquidation committee or by the creditors, any creditor or creditors of the company representing in value at least 25 per cent of the creditors may apply to the court for an order that the liquidator’s remuneration be reduced, on the grounds that it is, in all the circumstances, excessive.



	4.35(2)	[Order to fix remuneration] If the court considers the application to be well-founded, it shall make an order fixing the remuneration at a reduced amount or rate.



	4.35(3)	[Expenses of application] Unless the court orders otherwise, the expenses of the application shall be paid by the applicant, and are not payable as an expense of the liquidation.



Section 53	Procedure after end of accounting period



	53 (1)	[Submissions to liquidation committee] Within 2 weeks after the end of an accounting period, the liquidator shall in respect of that period submit to the liquidation committee or, if there is no liquidation committee, to the court -



		(a)	his accounts of his intromissions with the company’s assets for audit and, where funds are available after making allowance for contingencies, a scheme of division of the divisible funds; and

		(b)	a claim for the outlays reasonably incurred by him and for his remuneration;



		and, where the said documents are submitted to the liquidation committee, he shall send a copy of them to the court.



	53 (3)	[Action on receiving submissions] Within 6 weeks after the end of an accounting period - 



		(a)	the liquidation committee or, as the case may be, the court shall -

		(i)  audit the accounts; and

		(ii) issue a determination fixing the amount of the outlays and the remuneration payable to the liquidator; and



		(b)	the liquidator shall make the audited accounts, scheme of division and the said determination available for inspection by the company and the creditors.



	53 (4)	[Basis] The basis for fixing the amount of remuneration payable to the liquidator may be a commission calculated by reference to the value of the company’s assets which has been realised by the liquidator, but there shall in any event be taken into account -

		(a)	the work which, having regard to the value, was reasonably undertaken by him; and

		(b)	the extent of his responsibilities in administering the company’s assets.



	53 (5)	[Adjustments in final period] In fixing the amount of such remuneration in respect of the final accounting period, the liquidation committee or, as the case may be, the court may take into account any adjustment which the liquidation committee or the court may wish to make in the amount of the remuneration fixed in respect of any earlier accounting period.



	53 (6)	[Appeal against determination] Not later than 8 weeks after the end of an accounting period, the liquidator, the company or any creditor may appeal against a determination issued under subsection (1A) or (3)(a)(ii) above -



		(a)	where it is a determination of the liquidation committee, to the court ; and

		(b)	where it is a determination of the court, to the sheriff;



		and the determination of the court under paragraph (a) above shall be appealable to the sheriff.



	53 (10)	[Filing of determination] The liquidator shall insert in the sederunt book the audited accounts, the scheme of division and the final determination in relation to the liquidator’s outlays and remuneration.







Rule 4.12	First meetings in the liquidation



	4.12(3)	[Terms of remuneration] Subject as follows, no resolution shall be taken at first meeting of creditors other than the following:-



		(c)	unless a liquidation committee is to be established, a resolution specifying the terms on which the liquidator is to be remunerated or to defer consideration of that matter;



Rule 4.13	Other meetings



	4.13(2)	[Meetings of creditors and contributories] Subject to the above provision, the liquidator may summon a meeting of the creditors or of the contributories at any time for the purpose of ascertaining their wishes in all matters relating to the liquidation.



A.4		Bankruptcy



Section 53	Procedure after end of accounting period



	53 (1)	[Submissions to commissioners] Within 2 weeks after the end of an accounting period, the permanent trustee shall in respect of that period submit to the commissioners or, if there are no commissioners, to the Accountant in Bankruptcy -



		(a)	his accounts of his intromissions with the debtor’s estate for audit and, where funds are available after making allowance for contingencies, a scheme of division of the divisible funds; and

		 (b)	a claim for the outlays reasonably incurred by him and for his remuneration;



		and, where the said documents are submitted to the commissioners, he shall send a copy of them to the Accountant in Bankruptcy.



	53 (3)	[Action on receiving submissions] Within 6 weeks after the end of an accounting period - 





the commissioners or, as the case may be, the Accountant in Bankruptcy shall -



			(i)  audit the accounts; and

		(ii) issue a determination fixing the amount of the outlays and the remuneration payable to the permanent trustee; and



	(b)  the permanent trustee shall make the audited accounts, scheme of           division and the said determination available for inspection by the  debtors and the creditors



	53 (4)	[Basis] The basis for fixing the amount of remuneration payable to the permanent trustee may be a commission calculated by reference to the value of the debtor’s estate which has been realised by the permanent trustee, but there shall in any event be taken into account -



		(a)	the work which, having regard to the value, was reasonably undertaken by him; and

		(b)	the extent of his responsibilities in administering the debtor’s estate.



	53 (5)	[Adjustments in final period] In fixing the amount of such remuneration in respect of the final accounting period, the commissioners or, as the case may be, the Accountant in Bankruptcy may take into account any adjustment which the commissioners or the Accountant in Bankruptcy may wish to make in the amount of the remuneration fixed in respect of any earlier accounting period.



	53 (6)	[Appeal against determination] Not later than 8 weeks after the end of an accounting period, the permanent trustee, the debtor or any creditor may appeal against a determination issued under (3)(a)(ii) above -



		(a)	where it is a determination of the commissioners, to the Accountant in Bankruptcy; and

		(b)	Where it is a determination of the Accountant in Bankruptcy, to the sheriff;



		and the determination of the Accountant in Bankruptcy under paragraph (a) above shall be appealable to the sheriff.



	53 (10)	[Filing of determination] The permanent trustee shall insert in the sederunt book the audited accounts, the scheme of division and the final determination in relation to the permanent trustee’s outlays and remuneration.



A.5		Trustee Acting Under A Trust Deed



Schedule 5	Voluntary trust deeds for creditors



	Sch 5(1)	[Remuneration of trustee] Whether or not provision is made in the trust deed for auditing the trustee’s accounts and for determining the method of fixing the trustee’s remuneration or whether or not the trustee and the creditors have agreed on such auditing and the method of fixing the remuneration, the debtor, the trustee or any creditor may, at any time before the final distribution of the debtor’s estate among the creditors, have the trustee’s accounts audited by and his remuneration fixed by the Accountant in Bankruptcy.



A.6		Voluntary Arrangements



Rule 1.22	Fees, costs, charges and expenses



	1.22	[Fees, etc. which may be incurred] The fees, costs, charges and expenses that may be incurred for any of the purposes of a voluntary arrangement are -



		(a)	any disbursements made by the nominee prior to the approval of the arrangement, and any remuneration for his services as is agreed       between himself and the company (or, as the case may be, the administrator or liquidator);

any fees, costs, charges or expenses which -



			(i)  are sanctioned by the terms of the arrangement, or

			(ii) would be payable in, or correspond to those which would be 

		payable, in an administration or winding up.



Rule 1.3	Contents of proposal



	1.3(2)(g)	[Amount of remuneration and expenses] The amount proposed to be paid to the nominee (as such) by way of remuneration and expenses;



	1.3(2)(h)	[Manner of remuneration] The manner in which it is proposed that the supervisor of the arrangement should be remunerated and his expenses defrayed;



A.7		Receiverships



Section 58	Remuneration of Receiver



	58(1)	[Agreement with floating charge holder] The remuneration to be paid to a receiver is to be determined by agreement between the receiver and the holder of the floating charge by virtue of which he was appointed.



	58(2)	[Where not determined under (1)] Where the remuneration to be paid to the receiver has not been determined under subsection (1), or where it has been so determined but is disputed by any of the persons mentioned in paragraphs (a) to (d) below, it may be fixed instead by the Auditor of the Court of Session on application made to him by -





		(a) the receiver;

		(b) the holder of any floating charge or fixed security over all or any part of the property of the company;

		(c) the company; or

		(d) the liquidator of the company.



	58(3)	[Remuneration in excess of that fixed] Where the receiver has been paid or has retained for his remuneration for any period before the remuneration has been fixed by the Auditor of the Court of Session under subsection (2) any amount in excess of the remuneration so fixed for that period, the receiver or his personal representatives shall account for the excess.

�APPENDIX B



A CREDITORS’ GUIDE TO ADMINISTRATORS’ FEES

SCOTLAND



1	Introduction



1.1	When a company goes into administration the costs of the proceedings are paid out of the company’sits assets in priority to creditors’ claims.  The creditors, who hope eventually to recover some of their debts out of the assets, therefore have a direct interest in the level of costs, and in particular the remuneration of the insolvency practitioner appointed to act as administrator.  The insolvency legislation recognises this interest by providing mechanisms for creditors to determine the basis of the administrator’s fees.  This guide is intended to help creditors be aware of their rights under the legislation to approve and monitor fees and explains the basis on which fees are fixed.



2	The nature of Administration



2.1	Administration is a procedure which places a company under the control of an insolvency practitioner and the protection of the court in order to achieve one or more of the following statutory purposes:



the survival of the company or its business in whole or in part;

the approval of a company voluntary arrangement;

the sanctioning of a scheme under section 425 of the Companies Act 1985;

a better realisation of assets than would be possible in a liquidation.



	Administration may be followed by a company voluntary arrangement or liquidation.



3	The Creditors’ Committee



3.1	The creditors have the right to appoint a committee with a minimum of 3 and a maximum of 5 members.  One of the functions of the committee is to determine the basis of the administrator’s remuneration.  The committee is established at the meeting of creditors which the administrator is required to hold within 3 months of the administration order to consider his proposals.  The administrator must call the first meeting of the committee within 3 months of its establishment, and subsequent meetings must be held either at specified dates agreed by the committee, or when a member of the committee asks for one, or when the administrator decides he needs to hold one.  The committee has power to summon the administrator to attend before it and provide such information as it may require.





4	Fixing the Administrator’s fees



4.1	The basis for the fixing the administrator’s remuneration is set out in Rule 2.16 of the Insolvency (Scotland) Rules 1986 which states that it may be a commission calculated by reference to the value of the company’s property with which he has to deal.



	It is for the creditors’ committee (if there is one) to fix the remuneration and Rule 2.16 says that in arriving at its decision the committee shall take into account:



the work which, having regard to the value of the company’s property, was reasonably undertaken by the administrator; and



the extent of his responsibilities in administering the company’s assets.



	Although not specifically stated in the rules, the normal basis for determining the remuneration will be that of the time costs properly incurred by the administrator and his staff.



4.2	If there is no creditors’ committee, or the committee does not make the requisite determination, the administrator’s remuneration will be fixed by the court on application by the administrator.



5	What information should be provided by the Administrator?



5.1	Claims by the administrator for the outlays reasonably incurred by him and for his remuneration shall be made in accordance with section 53 of the Bankruptcy (Scotland) Act 1985 as applied by Rule 4.68 which provides that within two weeks after the end of an accounting period, the administrator shall submit to the creditors’ committee or if there is no creditors’ committee, to the court:



his accounts of intromissions for audit;



a claim for the outlays reasonably incurred by him and for his remuneration; and



where the documents are submitted to the creditors’ committee, he shall send a copy of them to the court.



5.2	The administrator may at any time before the end of an accounting period submit to the creditors’ committee (if any) an interim claim for the outlays reasonably incurred by him and for his remuneration.



5.3	When seeking agreement to his fees the administrator should provide sufficient supporting information to enable the committee to form a judgement as to whether the proposed fee is reasonable having regard to all circumstances of the case.  The administrator should always make available an up to date receipts and payments account.  The administrator should be prepared to disclose the amount of time spent, together with such additional information as may reasonably be required having regard to the size and complexity of the case.  Where the fee is charged as a commission based on the value of the company’s property with which the administrator has had to deal, the administrator should provide details of any work which has been or is intended to be contracted out which would normally be undertaken directly by the administrator or his staff.



5.4	Where an administrator makes, or proposes to make, a separate charge by way of expenses and disbursements to recover the cost of facilities provided by his own firm, he should disclose those charges to the committee or the court when seeking approval of his fees, together with an explanation of how those charges are made up and the basis on which they are arrived at.



6	What If a Creditor is dissatisfied?



6.1	If a creditor believes the administrator’s remuneration is too high, he may appeal against the determination by virtue of section 53(6) of the Bankruptcy (Scotland) Act, applied by Rule 4.32 of the Insolvency Rules, which is in turn applied by Rule 2.16.  Creditors have a right of appeal against the determination of an administrator’s remuneration by virtue of the application of section 53(6) of the Bankruptcy (Scotland) Act.



6.2	The right of appeal is either to the court (if the determination is by the creditors committee) or to a higher court (if the determination is by a court).  Notwithstanding the fact that the statutory time limit for appealing expires eight weeks from the end of the accounting period concerned, it is normal practice to advise the creditors that they may appeal within 14 days of being notified of the determination in cases where this extends beyond the statutory appeal period.



7	What if the Administrator is dissatisfied?



7.1	If the administrator considers that the remuneration fixed by the creditors’ committee is insufficient he may request that it be increased by resolution of the creditors.  If he considers that the remuneration fixed by the committee or the creditors is insufficient, he may apply to the court for an order increasing its amount or rate.  If he decides to apply to the court he must give at least 14 days’ notice to the members of the creditors’ committee and the committee may nominate one or more of its members to appear or be represented on the application.  If there is no committee, the administrator’s notice of his application must be sent to such of the company’s creditors as the court may direct, and they may nominate one or more of their number to appear or be represented.  The court may order the costs to be paid as an expense of the administration.





8	Other matters relating to fees



Where there are joint administrators it is for them to agree between themselves how remuneration payable should be apportioned.  Any dispute arising between them may be referred to the court, the creditors’ committee or a meeting of creditors.

�A CREDITORS’ GUIDE TO LIQUIDATORS’ FEES

SCOTLAND



1�Introduction�����1.1�When a company goes into liquidation the costs of the proceedings are paid out of its assets in priority to creditors’ claims.  The creditors, who hope to recover some of their debts out of the assets, therefore have a direct interest in the level of costs, and in particular the remuneration of the Insolvency Practitioner appointed to act as liquidator.  The insolvency legislation recognises this interest by providing mechanisms for creditors to fix the basis of the liquidator’s fees.  This guide is intended to help creditors be aware of their rights to approve and monitor fees, and explains the basis on which fees are fixed.�����2�Liquidation Procedure�����2.1�Liquidation (or “winding up”) is the most common type of corporate insolvency procedure.  Liquidation is the formal winding up of a company’s affairs entailing the realisation of its assets and the distribution of the proceeds in a prescribed order of priority.  Liquidation may be either voluntary, when it is instituted by resolution of the shareholders, or courtcompulsory, when it is instituted by order of the court.�����2.2�Voluntary and compulsory court liquidation are equally common.  An insolvent voluntary liquidation is called a creditors’ voluntary liquidation (often abbreviated to “CVL”).  In this type of liquidation an insolvency practitioner acts as liquidator throughout and the creditors can vote on the appointment of the liquidator at the first meeting of creditors.�����2.3�In acompulsory court liquidation an insolvency practitioner may be appointed to act as provisional liquidator until the making of the winding up order.  In all compulsorycourt liquidations, an insolvency practitioner is appointed to act as interim liquidator from the making of the winding up order until the first meeting in the liquidation, and the creditors can vote on the appointment of the liquidator at the first meeting of creditors.�����2.4�Where a courtcompulsory liquidation follows immediately on an administration the court may appoint the former administrator to act as liquidator.�����3�The Liquidation Committee�����3.1�In a liquidation (whether voluntary or compulsory court) the creditors have the right to appoint a committee called the liquidation committee, with a minimum of 3 and a maximum of 5 members, to monitor the conduct of the liquidation and approve the liquidator’s fees.  The committee is usually established at the creditors’ meeting which appoints the liquidator, but in cases where a liquidation follows immediately on from an administration any committee established for the purposes of the administration will continue in being as the liquidation committee.�����3.2�The liquidator must call the first meeting of the committee within 3 months of its establishment (or his appointment if that is later), and subsequent meetings must be held either at specified dates agreed by the committee, or when requested by a member of the committee, or when the liquidator decides he needs to hold one.  The liquidator is required to report to the committee at least every 6 months on the progress of the liquidation.  This provides the opportunity for the committee to monitor and discuss the progress of the insolvency and the level of the liquidator’s fees.�����4.�Fixing the Liquidator’s Fees�����4.1�The basis for fixing the liquidator’s (which includes an interim liquidator’s) remuneration is set out in Rule 4.32 of the Insolvency (Scotland) Rules 1986, and in Section 53 of the Bankruptcy (Scotland) Act 1985 which is applied to liquidations by Rule 4.68.  These Rules state that the remuneration may be a commission calculated by reference to the value of the assets which are realised but there shall in any event be taken into account the work which, having regard to that value, was reasonably undertaken, and the extent of the responsibilities in administering the estate.�����4.2�It is for the liquidation committee (if there is one) to fix the remuneration.  If there is no liquidation committee, or the committee does not make the requisite determination, the liquidator’s remuneration is fixed by the court.�����4.3�Rule 4.5 lays down that the remuneration of a provisional liquidator can only be fixed by the court.�����5�What Information should be Provided by the Liquidator?�����5.1�When seeking agreement to his fees the liquidator should provide sufficient supporting information to enable the committee or the court to form a judgement as to whether the proposed fee is reasonable having regard to all the circumstances of the case.  The liquidator should always make available an up to date receipts and payments account.  Where the fee is to be charged on a time basis the liquidator should be prepared to disclose the amount of time spent on the case and the charge-out value of the time spent, together with such additional information as may reasonably be required having regard to the size and complexity of the case.  Where the fee is charged on a percentage basis, the liquidator should provide details of any work which has been or is intended to be contracted out which would normally be undertaken directly by a liquidator or his staff.�����5.2�Where a liquidator makes, or proposes to make, a separate charge by way of expenses and disbursements to recover the cost of facilities provided by his own firm, he should disclose those charges to the committee or the creditors when seeking approval of his fees together with an explanation of how those charges are made up and the basis on which they are arrived at.�����5.3�In Rule 4.12 of the Insolvency (Scotland) Rules 1986, a resolution may be passed fixing the basis of fees at the first meeting of creditors in a compulsorycourt liquidation.  The liquidator should immediately notify the creditors of the details of the resolution, and when subsequently reporting to creditors on the progress of the liquidation, or submitting his final report, he should specify the amount of remuneration he has drawn in accordance with the resolution.  Where the fee is based on time costs he also should provide details of the time spent and charge-out value to date and any material changes in the rates charged since the resolution was first passed.  Where the fee is charged on a percentage basis the liquidator should provide the details set out in paragraph 5.1 above regarding work which has been sub-contracted out.�����5.4�Paragraph 5.3 above does not however apply to a voluntary liquidation.�����6.�What if a Creditor is Dissatisfied?�����6.1�If a creditor believes that the liquidator’s remuneration is too high he may, under Rule 4.35, apply to the court for an order that it be reduced.  If the court considers the application to be well-founded, it shall make an order fixing the remuneration at a reduced amount or rate.  Unless the court orders otherwise, the expenses of the application shall be paid by the applicant, and are not payable as an expense of the liquidation.�����7�What if the Liquidator is Dissatisfied?�����7.1�If the liquidator considers that the remuneration fixed by the committee is insufficient he may request that it be increased by resolution of the creditors.  He may also request the court for an order increasing its amount or rate, before or after recourse to the creditors.  If he decides to apply to the court he must give at least 14 days’ notice to the members of the committee and the committee may nominate one or more of its members to appear or be represented at the court hearing.  If there is no committee, the liquidator’s notice of his application must be sent to such of the creditors as the court may direct, and they may nominate one or more of their number to appear or be represented.  The court may, if it appears to be a proper case, order the costs to be paid out of the assets of the company.�����8.�Other Matters Relating to Fees�����8.1�Where the liquidator realises assets on behalf of a secured creditor, he will usually agree the basis of his fee for dealing with charged assets with the secured creditor concerned.  

��8.2�Where two (or more) joint liquidators are appointed it is for them to agree between themselves how the remuneration payable should be apportioned.  Any dispute between them may be referred to the court, the committee or a meeting of creditors.��8.3�There may also be occasions when creditors will agree to make funds available themselves to pay for the liquidator to carry out tasks which cannot be paid for out of the assets, either because they are deficient or because it is uncertain whether the work undertaken will result in any benefit to creditors.  Arrangements of this kind are sometimes made to fund litigation or investigations into the affairs of the insolvent company.  Any arrangements of this nature will be a matter for agreement between the liquidator and the creditors concerned and will not be subject to the statutory rules relating to remuneration.�����

�A CREDITORS’ GUIDE TO FEES CHARGED BY TRUSTEES 

IN BANKRUPTCY 

SCOTLAND



1�Introduction�����1.1�When an individual becomes bankrupt the costs of the bankruptcy proceedings are paid out of his or her assets in priority to creditors’ claims.  The creditors, who hope to recover some of their debts out of the assets, therefore have a direct interest in the level of costs, and in particular the remuneration of the insolvency practitioner appointed to act as trustee.  The insolvency legislation recognises this interest by providing mechanisms for creditors to determine the basis of the trustee’s fees.  This guide is intended to help creditors to be aware of their rights to approve and monitor fees and explain the basis on which fees are fixed.�����2�Sequestration Procedure�����2.1�Sequestration is the court procedure for the administration of the affairs of an insolvent individual by a trustee in the interests of his creditors generally.  Initially an interim trustee is appointed whose main role is to preserve the debtor’s estate until the appointment of a permanent trustee whose function is to realise the assets and distribute them among the creditors in a prescribed order of priority.  Sequestration proceedings commence when an Award of Sequestration is made by the court as a result of a petition to the court at the instance of a creditor or the debtor.  The petition for sequestration may nominate an interim trustee, who may be elected permanent trustee at the statutory meeting of creditors to be held within sixty days of the date of the award.  His appointment is formalised by the issue of an Act and Warrant by the Sheriff.  The trustee appointed must be a registered insolvency practitioner authorised by a recognised professional body or the Secretary of State.�����2.2�In certain cases no trustee is nominated in the petition for sequestration in which case the Accountant in Bankruptcy automatically becomes the interim and permanent trustee.  The Accountant in Bankruptcy is an officer of the court appointed by the Secretary of State and will advise creditors within 60 days of the date of sequestration as to whether he intends to call a statutory meeting..�����3�Commissioner(s)�����3.1�At the statutory meeting of creditors, or any subsequent meeting of creditors, the creditors or their mandatories have the right to appoint from amongst themselves a commissioner or commissioners (not more than five) to represent their interests throughout the sequestration process.�����3.2�The permanent trustee may call a meeting of commissioners at any time but he must hold one when required to do so by an order of the court or when the Accountant in Bankruptcy or any commissioner asks for one.��3.3�The permanent trustee is required to report to the commissioners every 6 months on the progress of the sequestration.  This provides an opportunity for the commissioners to monitor and discuss progress made and the level of the trustee’s fees.�����4�Fixing the Trustee’s Fees�����4.1�The basis for fixing the permanent trustee’s remuneration is set out in section 53 of the Bankruptcy (Scotland) Act 1985 which states that it may be a commission calculated by reference to the value of the assets which are realised but that there shall be taken into account the work which, having regard to that value, was reasonably undertaken and the extent of the trustee’s responsibilities in administering the estate.�����4.2�If  there are no commissioners, or the commissioners do not make the requisite determination, the level of the permanent trustee’s remuneration is determined by the Accountant in Bankruptcy.�����4.3�In fixing the permanent trustee’s fee for the final period the commissioners will require to take into account the trustee’s best estimate of work required to conclude the case.  The commissioners may also take into account any adjustment necessary relative to remuneration fixed in respect of a prior period when fixing the remuneration for any period..�����4.4�In cases where the interim trustee does not himself become the permanent trustee or where the Accountant in Bankruptcy was the interim trustee and some other person becomes the permanent trustee, the remuneration and outlays of the interim trustee are fixed by the Accountant in Bankruptcy in accordance with section 26 of the Bankruptcy (Scotland) Act.�����5�What information should be provided by the Trustee?�����5.1�When seeking agreement to his fees the trustee should provide sufficient supporting information to enable the commissioners or the Accountant in Bankruptcy to form a judgement as to whether the proposed fee is reasonable, having regard to all the circumstances of the case.  The trustee should always make available an up to date receipts and payments account.  Where the fee is to be charged on a time basis the trustee should be prepared to disclose the amount of time spent on the case and the charge-out value of the time spent, together with such additional information as may reasonably be required having regard to the size and complexity of the case.  Where the fee is charged on a percentage basis, the trustee should provide details of any work which has been or is intended to be contracted out which would normally be undertaken directly by a trustee or his staff.�����



5.2�



Where a trustee makes, or proposes to make, a separate charge by way of expenses and disbursements to recover the cost of facilities provided by his own firm, he should disclose those charges to the commissioners or the Accountant in Bankruptcy when seeking approval of his fees, together with an explanation of how those charges are made up and the basis on which they are arrived at.�����6�What if a Creditor is Dissatisfied?�����6.1�If a creditor believes the permanent trustee’s remuneration is too high, he may appeal it.  [The statutory time limits for appealing against the determination are contained within section 53 of the Bankruptcy (Scotland) Act 1985 although it is common practice to give 14 days in which to appeal from the date of advising creditors of the determination of fees.]  If the determination is made by a commissioner he must do so to the Accountant in Bankruptcy, whilst if a determination is made by the Accountant in Bankruptcy he must do so to the Sheriff.  In both instances a simultaneous notice of appeal must be sent to the trustee.�����6.2�If a creditor believes that the interim trustee’s remuneration is too high, he may appeal it within 14 days of the issue of its determination.  The appeal must be made to the sheriff and the detailed provisions are contained within sections 26 and 26(A) of the Act.�����7�What if the Trustee is Dissatisfied?�����7.1�The appeal procedure for a permanent trustee is identical to the procedure noted in paragraph 6.1 above in respect of creditor’s appeals with the obvious exception regarding the simultaneous notice of appeal.�����7.2�In cases where the interim trustee does not himself become the permanent trustee, both he and the permanent trustee have a right of appeal on the same terms as creditors detailed in paragraph 6.2 above.�����7.3�In cases where the Accountant in Bankruptcy was the interim trustee and some other person becomes the permanent trustee, the permanent trustee (but not the interim trustee) has a right of appeal on the same terms as creditors detailed in paragraph 6.2 above.  This is because in such cases, the interim trustee being the Accountant in Bankruptcy will have determined his fees in accordance with a set scale and there is therefore no need for a right of appeal by the interim trustee.���������������������������8�Other Matters Relating to Fees�����8.1�There may be occasions  when creditors will agree to make funds available themselves to pay for the trustee to carry out tasks which cannot be paid for out of the assets, either because they are deficient or because it is uncertain whether the work undertaken will result in any benefit to creditors.  Arrangements of this kind are sometimes made to fund litigation or investigations into the bankrupt’s affairs.  Any arrangements of this nature will be a matter for agreement between the trustee and the creditors concerned and will not be subject to the statutory rules relating to remuneration.��

�A CREDITORS’ GUIDE TO FEES FOR

A TRUSTEE ACTING UNDER A TRUST DEED

SCOTLAND



1	Introduction



1.1	When a debtor grants a trust deed the costs of the proceedings are paid out of the debtor’s assets in priority to creditors’ claims.  The creditors, who hope to recover some of their debts out of the assets, therefore have a direct interest in the level of costs, and in particular the remuneration of the insolvency practitioner appointed to act as trustee.  The insolvency legislation recognises this interest by providing mechanisms for creditors to fix the basis of the trustee’s fees.  This guide is intended to help creditors be aware of their rights to approve and monitor fees, and explains the basis on which fees are fixed.



2	Trust Deed Procedure



2.1	A trust deed is a deed granted by or on behalf of the debtor whereby his estate is conveyed to the trustee for the benefit of his creditors generally.  It tends to be less formal and less expensive than a sequestration.



2.2	Under the deed, the debtor conveys his entire estate to a trustee, who is empowered to sell and dispose of all the assets, and to carry on any business formerly conducted by the debtor.  The trustee will distribute the balance of funds available after the payment of expenses to the creditors, following which the trustee will obtain his discharge from the creditors.



2.3	Accession of creditors is an essential part of the procedure, as without it there may be problems in discharging the deed.  Unless a majority of creditors or not less than one third in value object to the trust deed, the creditors are presumed to have acceded and it becomes a protected trust deed.  Once a trust deed has become protected, a creditor who has been notified of but who has not acceded to the trust deed will have no higher right to recover his debt than a creditor who has acceded.  It should be noted that if a creditor receives notification of, but does not object to a trust deed, he is deemed to have acceded.



2.4	If a trust deed remains unprotected, creditors can still take action to recover their debts.  This covers the various forms of diligence available to them including petitioning for sequestration.



3	Fixing the Trustee’s Fees



3.1	The remuneration of a trustee will be determined by the trust deed.  However, there is provision in the insolvency legislation for the formation of a committee of creditors to assist the trustee, audit his accounts and fix his remuneration.



3.2	Whether or not this provision is included in the deed, Schedule 5 to the Bankruptcy (Scotland) Act 1985 states that on application of the debtor, the trustee, or any creditor, the Accountant in Bankruptcy is specifically authorised to audit the trustee’s accounts and fix his remuneration.  The Accountant in Bankruptcy is an officer of the court appointed by the Secretary of State.



4	What information should be provided by the Trustee?



4.1	There are no specific requirements under Schedule 5 to the Bankruptcy (Scotland) Act 1986 for the provision of information by the trustee. 
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