	STATEMENT OF THE CASE�PRIVATE ��


	Prior Congressional Redistricting: Hastert et al. v. State Bd. of Elections.  The current congressional districting map, upheld in the instant case by the District Court, was itself court ordered and approved by the United States District Court for the Northern District of Illinois, Eastern Division in 1991 in the decision of Hastert et al. v. State Board of Elections, 777 F.Supp. 634 (N.D.Ill. 1991).  At the time that Hastert was initiated, the recently released 1990 census data indicated that the State of Illinois was to lose two (2) congressional seats, due to a comparative decline in population growth.  Id. at 638.  Illinois legislature was charged with implementing a congressional districting plan by June 30, 1990.  Id. at 638.  It failed to do so, and various Democratic and Republican party members initiated the Hastert action for congressional redistricting due to the population changes.  Recently thereafter, a group of Hispanic and Black voters filed an action which, in addition to seeking resolution of the loss of the district seats, sought the creation of an Hispanic majority congressional district.  Id.  The cases were consolidated, in addtion to being consolidated with other plaintiffs seeking relief from the congressional districting plan in place since 1981.  Id.


	Throughout the proceedings, all the parties to the Hastert litigation agreed that the "population and demographic changes within the City of Chicago from 1980 to 1990 mandated the creation of an Hispanic majority district."  Id. at 640.  The Hastert court also said that "[i]ndeed, an agreement on this issue [the creation of an Hispanic majority district] may be the the crucial factor in facilitating the creation of an Hispanic district."  Id.  Without a controversy, therefore, the district court in Hastert approved the Hispanic portion of the congressional map, relying upon the requirements for making out a Section 2 violation under the Voting Rights Act pursuant to Thornburg v. Gingles, 478 U.S. 30, 106 S.Ct. 2752 (1986).


	Findings of Fact of the Hastert court.  The Hastert court found that under Gingles that the Hispanic District was required in order for there not to be a §2 violation under the Voting Rights Act.  The court found that the Hispanic majority within the district was "sufficiently numerous and geographically compact."  The court based its findings upon the following evidence:


	(1) "the Hispanic population of Chicago now totals 545,852, and increase of 29.33% over the 1980 count of 422,052."  





	(2) "Most of the Chicago/Cook County Hispanic population is clustered into two dense enclaves, one on Chicago's near northwest side and another on the near southwest side."  





	(3) "The two separate Hispanic population clusters are less than a mile from each other at their closest points."  





	(4) "The separation of the clusters is not indicative of the existence of two distinct communities, but appears to have occurred as a result of exogenous physical and institutional barriers."


Id. at 649.  


	The Hastert court also found under the second prong of Gingles that the Chicago/Cook County Hispanic community is politically cohesive.  The court based this finding upon:


	(1) "previous adjudications that found the community politically cohesive and which are themselves evidence of a community acting as one to defend against politically discriminatory practices at both the state and local level.  See, Ketchum v. Byrne, 740 F.2d 1398 (7th Cir. 1984)(1982 Chicago aldermanic redistricting plan violates Hispanic rights under Voting Rights Act), on remand, 630 F.Supp. 551 (N.D.Ill.1985); Rybicki v. State Board of Elections, 574 F.Supp.1082 (N.D.Ill.1982) (three judge panel) (approving Viting Rights QAct settlement wiht Hispanic community regarding 1982 state legislative redistricting)."





	(2) "the bloc voting patterns of the community.  Single and bivariate regression analysis of voting patterns in Chicago precincts demonstrate significant ethnic bloc voting patterns."


Id. at 650.  


	Third, the court in Hastert found that "ethnic bloc voting patterns have thwarted the political interests of the Hispanic community."  Id. at 650.  The court based this upon the evidence of "significant ethnic bloc voting patterns", as referred to above, in addition to evidence that "[p]revious judicial findings demonstrating a paucity of Hispanic officials in city and state-wide elected political offices, see Ketchum, 740 F.2d at 1406, . . . ."  Id. at 650.


	The Hastert court, upon finding that the proponents of the Hispanic district met the threshold requirements of Gingles, also found that they met the requirements under the "totality of the circumstances" test.  The Hastert court again relied heavily upon Ketchum v. Byrne, 740 F.2d 1398 (7th Cir. 1984), decided seven (7) years prior to the Hastert litigation, for evidence of the totality of the circumstances factors.  The findings relied upon there were that 


	(1) "the ward map drawn for the Chicago City Councle in 1982 impermissibly fractured the Hispanic community and thus diluted Hispanic voting strength"; 





	(2) the "history of discrimination against Chicago Hispanics in housing, education and services, which the court regarded as a cause of historically low Hispanic voter registration and turnout.  740 F.2d at 1405"; 


	(3) "absence of any Hispanic representatives on the Chicago City Council from 1920 to 1980.  Id. at 1406" and 





	(4) "the Hispanic population als has been adjudged the victim of intentional discrimination in the drawing of certain state legislative districts following the 1980 census.  Id.; see also Rybicki v. State Board of Elections, 574 F.Supp. 1082 (N.D.Ill.1982)."





Id. at 650.  The decisions of Ketchum v. Byrne and Rybicki v. State Board of Elections rely upon even earlier judicial findings of discrimination.  Thus the Hastert court has made findings of discrimination which are between __ and __ years old; and, in turn, in the instant case, the court relied upon the same findings of fact in December 1995, the time of the trial in the instant case.  See ___.


	Lower Court's Decision.  The lower court, two of whose justices presided over the Hastert trial, found that the district was bizzare and, in light of the demographics and intent in the court in Hastert that the court's strict scrutiny would apply.  Despite these findings, however, it held that the Plaintiff failed to establish a violation of the Equal Protection clause because he failed to show abuse of discretion by the Hastert court when it adopted the present districting plan pursuant to Thornburg v. Gingles: 


	There is no evidence that the Hastert court abused its discretion. . . .  [t]his court defers to the Hastert court's balancing of these concerns [under Gingles] and concludes that it adopted a narrowly tailored plan.


Opinion at 68-69.  There was no independent evaluation of the Fourth Congressional district under the Fourteenth Amendment's strict scrutiny analysis, only the Hastert decision adopting the plan.  


	The imposition by the court of this "deference" to the Hastert decision, and the confusions by the District Court between the decision creating the district and the district itself, follows from the District Court's finding that the Plaintiff must meet the same burden as a party who makes a Rule 60(b) motion.  Opinion, 13-14.  King objected to this burden of proof being imposed upon him.


	The District Court also found that, in respect to the conclusions of law, that the "law of the case doctrine" would apply.  Opinion, pp.16.  The Plaintiff argued against such a standard in the pre-trial brief.  The Plaintiff James R. King was not a party, nor a party in privity with a party in the Hastert litigation. 


	Plaintiff's Proof in Respect to the Equal Protection Claim.


	The Plaintiff put on evidence concerning both the Equal Protection claim and the failure of the 4th Congressional District to meet the standards under Gingles.  In respect to the Equal Protection claim, the Plaintiff asserted that circumstantial evidence of the shape of the district and that the demographics indicated that the lines of the district followed Hispanic populations in "exquisite detail".  The Plaintiff also put on evidence that the district was not drawn in a compact fashion, and that it split numerous political subdivisions.


	[Need to discuss in more detail]


	Plaintiff's Proof in Respect to the Failure of the District to Meet the Standards under Gingles and § of the VRA.


	Compactness.  	The Plaintiff relied upon his evidence of non-compactness presented in respect to the Equal Protection claim for the proof of the proposition that the Hispanic population was not sufficiently compact to justify the creation of a majority-minority district under §2 of the Voting Rights Act.  The 4th CD is not compact, nor is the Hispanic population, which the district encompasses, compact. [Need to discuss in more detail]


	Numerosity of Hispanics.  The District Court said that "King has not established via competent evidence that the Hispanic citizen voting age population falls below fifty percent."  The Plaintiff's expert testified that, in Chicago 56.30% of the Hispanics in Chicago were U.S. citizens.  He further testified that within the Fourth Congressional District that only 45% of the Hispanics were U.S. citizens, even lower than the rate prevalent in the City of Chicago as a whole.  [Need to discuss in more detail]


	Ethnic bloc Voting Did not Defeat Hispanics' Candidates of Choice.  There were not white racial bloc voting patterns sufficient to defeat the Hispanic's candidate of choice.  A majority of the races cited by the Defendant-Intervenor's expert were those in which the candidate of choice was presumed to be Hispanic, not of any ethnic background. [Need to discuss further]





	QUESTIONS PRESENTED





1.	Whether purported compliance with §2 of the Voting Rights Act constitutes a compelling state interest?





2.	Whether remedying generalized effects of past discrimination is a compelling state interest which permits a racial gerrymander pursuant to the Equal Protection Clause?





3.	Where there is a finding on behalf of a Plaintiff that strict scrutiny applies to a racial gerrymander, does that require a shift in the burden in production to the state to show that the racial gerrymander is narrowly tailored to meet a compelling state interest?





4.	(a)  Whether the Plaintiff's burden of proof in respect to the findings of fact in a prior redistricting case, to which he was not a party, ought to be "clear error"





	(b)	Where legal conclusions were made in a prior redistricing case, should a Plaintiff who was not a party to that case be bound by the "law of the case" doctrine?





5.	Whether a racially gerrymandered congressional district is narrowly tailored when there has been no showing that effects of past discrimination relate to the district lines.



















































































	QUESTIONS PRESENTED ARE SUBSTANTIAL





I.	Where the Voting Rights Act does not Authorize the Remedy of Race-Based Districting, does purported compliance with §2 of the Voting Rights Act constitutes a compelling state interest?


	To date, it has been exclusively the role of the Equal Protection Clause to provide the remedy of a race-based classification, not the Voting Rights Act.  Thus, even if the Voting Rights Act were properly interpreted and applied under the Equal Protection Clause, the Voting Rights Act ought not to be construed to provide a separate remedy.  Further, the Equal Protection Clause has never permitted the creation of a race-based remedy outside of the compelling state interest of remedying the effects of past discrimination.  See, Adarand v. Pena.  But see Metro Broadcasting.  


	Holding in the Lower Court.  In the instant case, despite finding that the Fourth Congressional District is a race-based classification, the District Court held that the Fourth Congressional District's compliance with §2 of the Voting Rights Act (hereinafter "VRA") constitutes a "compelling state interest":


	This court concludes that the remedy adopted by the Hastert court to redress an established Section 2 violation served, and continues to serve, compelling state interests . . . . [t]he Hastert court adopted the Fourth Congressional District to remedy a proven Section 2 violation.  The nature and extent of the Voting Rights Act violation are thus important factors in the calculus of considerations analyzed to determine whether a race-based remedy serves a compelling state interest.


Opinion, (66-67) Appendix, pps. __.  The District Court found the Hispanic Fourth Congressional District narrowly tailored because


	There is no evidence that the Hastert court abused its discretion.  Prior to adopting a remedial plan, the court subjected the proposed plans to an exacting constitutional review and determined which plan would provide a better, more complete remedy for the Section 2 violation.


Opinion, (68), Appendix, pp. __.


	The District Court's reliance upon the existence of a compelling state interest in creating the Fourth Congressional District is without basis.  First, the Voting Rights Act has not been interpreted to constitute, per se, a compelling state interest; and further, even in the event that it could be construed so, there was no compelling state interest in creating the Hispanic Fourth Congressional District in its current configuration.


	Purpose of Voting Rights Act.  The Voting Rights Act was enacted to prevent the effects of racial discrimination in voting practices under the 15th Amendment, in distinction to creating a race-based remedy for the effects of past discrimination under the 14th Amendment.  The Voting Rights Act does not explicitly, nor by the case law, provide for a race-based remedy.  The Voting Rights Act itself quotes the pertinent language of the 15th Amendment:  


	No voting qualification or prerequisite to voting or standard, practice, or procedure shall be imposed or applied by any State or political subdivision in a manner which results in a denial or abridgment of the right of any citizen of the United States to vote. . . .


42 U.S.C. 1973 Sec. 2(a) West (1994) (emphasis added).  In Thornburg v. Gingles, 478 U.S. 30, 106 S.Ct. 2752 (1986) the Court said that "the purpose of the Voting Rights Act [is] to eliminate the negative effects of past discrimination on the electoral opportunities of minorities."  Id. at 65, S.Ct. at 2774 (emphasis added).


	The Voting Rights Act has been interpreted to create "opportunity" for minorities to participate in the electoral process.  Indeed the language of the Act says


	A violation of subsection (a) is established if, based upon the totality of the circumstances, it is shown that the political processes leading to nomination or election in the State or political subdivision are not equally open to participation by members of a class of citizens protected by subsection (a) in that its members have less opportunity than other members of the electorate to participate in the political process and to elect candidates of their choice. . . . 


42 U.S.C. §1973 (1994).  This "opportunity," moreover, is not to be provided in a vacuum: it is to be the same opportunity as provided to "other members of the electorate".  Id.  Therefore, if the opportunity is to be on an equal basis, a remedial provision for race-based classifications, making some more equal than others, would be inconsistent with the Voting Rights Act.  Further, Justice THOMAS' dissent in Holder v. Hall would caution against any further extension of the Voting Rights Act to include the remedy of race-based classifications.  See, also, Shaw v. Hunt, 861 F.Supp. 408, 485 (E.D.N.C. 1994) (Judge Voorhees, dissenting).


	Congress, by the Voting Rights Act, did not create a separate means for using race-based remedies apart from the Equal Protection Clause.  In other words, the Voting Rights Act creates a remedy for past discrimination, but the remedy authorized by the Act is not race-based; as Thornburg v. Gingles, 478 U.S. 30, 106 S.Ct. 2752 (1986), made clear, there are considerations other than race in creating a remedial district under §2, and particularly relevant to race-based districting, requiring that the minority population entitled to a remedy be "sufficiently numerous and geographically compact". Id at 50, S.Ct. at 2766 (emphasis added).  Cf., Miller v. Johnson.


	The Court has not yet said whether compliance with the Voting Rights Act itself constitutes a compelling state interest apart from remedying the effects of past discrimination under the Equal Protection Clause.  See, Miller v. Johnson, at slip op. 40 ("Whether or not in some cases compliance with the Voting Rights Act, standing alone, can provide a compelling state interest independent of any interest in remedying past discrimination, it cannot do so here") and Shaw v. Reno, 113 S.Ct. 2816, 2831 (1993) (argument of whether compliance with §2 may authorize States to draw race-based districts not developed in the lower court and, therefore, not addressed.)


	Thus, the Court has never construed §2 of the Voting Rights Act to permit the creation of a racial gerrymander.  Therefore, where the Voting Rights Act has no authority to create a race-based classification, the Voting Rights Act cannot constitute a "compelling state interest".   And where a state seeks to abide by the Voting Rights Act, so long the district created thereunder does not violate traditional districting principles, the need will not arise to apply the Court's strict scrutiny nor find that there is a compelling state interest.  See, Miller.  


	Thus, where the District Court found that "a careful analysis of the Fourth Congressional District's boundaries establishes that they were drawn to maximize the percentage of Hispanics located within the district" (Opinion, (50) Appendix, pp. __) the District Court cannot also hold that this compliance at the same time constitutes a compelling state interest under §2 of the Voting Rights Act.


II.	Where there is no Strong Basis in Evidence that Remedial Action is Necessary, is there a Compelling State Interest to Create a Racial Gerrymander under the Equal Protection Clause.


	In Shaw v. Reno, 113 S.Ct 2816 (1993) the Court recognized that "this Court never has held that race-conscious state decisionmaking is impermissible in all circumstances" (Id. at 2824) and that there is a "significant state interest in eradicating the effects of past discrimination."  Id. at 2831.  At the same time the Court recognized the inherent difficulties surrounding such practices.  The Court said that "appearances do matter" and that race based districting 


	reinforces the perception that members of the same racial group - regardless of their age, education, economic status, or the community in which they live - think alike, share the same political interests, and will prefer the same candidates at the polls.  We have rejected such perceptions elsewhere as impermissible stereotypes. . . . By perpetuating such notions, a racial gerrymander may exacerbate the very patterns of racial bloc voting that majority-minority districting is sometimes said to counteract.


Id. at 2827. (citations omitted).  The Court made clear that if race-based districting is found, it is subject to the Court's strict scrutiny.  Shaw at 2825., Miller v. Johnson, slip op. 10 (5).  


	At the same time, the Court has not yet held that race-based districting constitutes a compelling state interest.  In response to the argument that there is a compelling state interest entirely distinct from the Voting Rights Act, the Court in Shaw said 


	We previously have recognized a significant state interest in eradicating the effects of past discrimination . . . . But the State must have a `strong basis in evidence for [concluding] that remedial action [is] necessary' 


Id. at 2831-32 (citing Croson).


	Strong Basis in Evidence Necessary to Find a Compelling State Interest.  When the government actor carries the burden to show that there is a compelling state interest, "the Court has insisted upon some showing of prior discrimination by the governmental unit involved before allowing limited use of racial classifications in order to remedy such discrimination."  Wygant v. Jackson at 1847.  Indeed, "a plan need not be limited to the remedying of specific instances of identified discrimination for it to be deemed sufficiently `narrowly tailored' or `substantially related' to the correction of prior discrimination by the state actor."  Wygant v. Jackson, 1854.  At the same time, the evidence must be "sufficient to justify the conclusion that there has been prior discrimination."  Wygant v. Jackson,  The ultimate burden, however, remains upon the plaintiff to persuade the Court that the race-based classification is unconstitutional.   Id. at 1849.�


	Where a court relies upon only generalized findings of past discrimination, there can be no nexus between the purported discrimination and the race-based remedy.  The District court, neither in the instant case, nor in the prior litigation of Hastert, cited a "strong basis in evidence for [concluding] that remedial action [is] necessary" so as to establish that there was a compelling state interest to configure the Fourth Congressional District in the way that it did.  See, Shaw, supra. 


	The District Court's Findings of Past Discrimination Fail to Support a Compelling State Interest.  In the instant case, the district court relies upon racial bloc voting patterns and upon "prior judicial determinations" to support its conclusion that there was a compelling state interest.  The District Court said


	the Hastert court cited with approval prior judicial determination that found a definite pattern and practice of electoral discrimination against the Hispanic community in the City of Chicago and the State of Illinois.  The Hastert court further found that this historical discrimination against the Hispanic community was on-going, most visibly in the racial bloc voting that effectively limited the Hispanic community to a disproportionately small number of elected Hispanic officials at the city and state-levels and more subtly in the social and economic discrimination that adversely affected effective political participation and representation.  Under these circumstances, the creation of an Hispanic majority district advanced the state's compelling interest of remedying past electoral discrimination against Hispanics.


Opinion, (65-66), Appendix, pp. __.  The findings to support this conclusion is, however, insufficient.  


	The District Court relied almost exclusively upon the findings of the Hastert court.  The Hastert court, in turn, relied exclusively upon findings of discrimination in Ketchum v. Byrne, 740 F.2d 1398 (7th Cir.1984) and Rybicki v. State Board of Elections, 574 F.Supp 1082 (N.D.Ill.1982).  The court in Ketchum makes no reference to racial discrimination against Hispanics.  See, Ketchum, supra.  Ketchum does refer to Rybicki, in which the Hispanic plaintiffs entered into a court approved settlement for creation of Hispanic state legislative districts.  Rybicki at 1124.  


	In Ketchum the court refused to make a finding of past discrimination in light of the changes to the Voting Rights Act which made them "superfluous".  Id. at    In Rybicki the court found only generalized or "societal" discrimination against Hispanics:


	poor socio-economic conditions, unemployment, low voter registration and the like afflict both the black and Hispanic communities in Chicago to an extent which may be comparable to that presented in White v. Regester.  We conclude, therefore, that while plaintiffs' general evidence of racial discrimination in the City of Chicago supports our present finding of purposeful vote dilution, we place greater reliance on such specific factors as retrogression in black legislative representation and the manipulation of racial populations in the interest of white incumbents to demonstrate purposeful racial vote dilution than we do on the general acts and attitudes of city and state officials.


Id. at 1122.  Further, there were no findings relating to vote dilution of the Hispanics; this was in large part because a settlement agreement was reached and approved by the court.  Id. at 1124.  Thus, there were no findings of fact relating to either effects of past discrimination, nor of past electoral discrimination of the Hispanic defendants by the District Court in the instant case through these "prior judicial determinations".


	Where there are no sufficient findings of the effects of past discrimination, it is not sufficient either to rely upon racial bloc voting exclusively to justify a race-based classification under the Equal Protection Clause.  Ethnic bloc voting patterns have only been deemed sufficient, along with other matters of proof, for remedying a §2 violation under Thornburg v. Gingles, .


	There was no compelling state interest to justify the Fourth Congressional District by way of other §2 districts.  In order to justify the configuration of the Fourth Congressional District, the District Court did not review the Hispanic Fourth Congressional District in isolation.  The District Court also reviewed the three African-American Congressional Districts that partially surround the Hispanic Fourth Congressional District.  The District Court said that the configuration of the three separate African-American super-majority districts "necessarily affected the boundaries of the Hispanic majority district" and, thus, it was the Hastert court's compelling state interest to preserve.  See, Opinion, (48)(68-69), Appendix, pp. __, __.  


	The District Court said


	[because] the radical alteration of the three African-American super-majority districts necessarily affected the boundaries of the Hispanic majority district [,] [t]he result was inevitable: a bizarrely drawn Hispanic district whose boundaries were created to maximize its Hispanic population while permitting the African-American super-majority districts with which it shared common borders to maximize their respective African-American populations in order to achieve the desired 65% minority population threshold in each district.


Opinion, (48), Appendix, pp. __.  


	Thus, the District Court argued further that the Fourth Congressional District was narrowly tailored by the Hastert court because the Hastert court "determined that the districts extraordinary configuration was required to preserve shared communities of interest and protect the three African-American super-majority districts against impermissible retrogression."  Opinion, (68-69), Appendix, pp. __.  It is clear that the District Court presumes that there is a compelling state interest in preserving districts other than the Hispanic district as a justification for the Hispanic district, implying that any change in the Hispanic Fourth Congressional District, even if the Fourth Congressional District violated the law, would impermissibly affect the surrounding African American districts.


	No Past Discrimination in Congressional Districting, whether there was in other districting is Questionable.  The Court has also insisted that the compelling state interest must bear a necessary relationship to the prior discriminatory practices.  See, Wygant v. Jackson, 106 S.Ct. at 1848.  Thus, in the instant case, the Fourth Congressional District must relate to the past electoral discriminatory practices of the state.  The electoral discrimination cited related only to city and state districting.  These districts too are questionable under the theories now under consideration by this Court.  Thus, these cases are to carry little weight that the Hastert court and the District Court relies upon.  There was no proof offered of discrimination in congressional districting; as a matter of fact the Hispanics did not attain numerousness, by any standard, prior to 1990.


III.	Is the Fourth Congressional District Narrowly Tailored pursuant to the Equal Protection Clause and Section 2 of the Voting Rights Act?


	As the Court in Miller v. Johnson said, "compliance with federal antidiscrimination laws cannot justify race-based districting where the challenged district was not reasonably necessary under a constitutional reading and application of those laws."  Id. at slip op. 40 (11) (citing Shaw v. Reno),  Shaw v. Reno (  ).  Therefore, where the District Court found that the Fourth Congressional District was a race-based classification, the Court must evaluate the District Court's application of the requirements of Gingles to the Fourth Congressional District under the Court's strict scrutiny analysis.


	Narrow Tailoring requires Review of Alternative Remedies.  Before a court can find that a race-based classification is narrowly tailored, it must first consider whether a more race-neutral alternative is available.  City of Richmond v. Croson, 488 U.S. 469, 109 S.Ct. 706 (1989) citing U.S. v. Paradise, 480 U.S. 149, 171, 107 S.Ct. 1053, 1066 (1987).  See, also U.S. v. Paradise, at 200, S.Ct. at 1082 (O'CONNOR dissenting) ("Without any explanation of the available alternatives in the instant case, no such evaluation [whether the claim that the racial quota was necessary] is possible").  One of the considerations in evaluating the alternative remedy is to protect the non-minorities.  See, U.S. v. Paradise, supra, at 199, S.Ct. at 1081 (O'CONNOR dissenting) ("protection of the rights of nonminority workers demands that a racial goal not substantially exceed the percentage of minority group members in the relevant population or work force absent compelling justification.") 


	In the instant case, the District Court failed to consider available alternatives.  Alternatives existed, as the record in Hastert indicates, a map submitted by the Hispanic plaintiffs indicates that a connector was available on the eastern side and middle section of the district, without affecting the population of Hispanics necessary to constitute a district.  Affidavit & Map of Orestes Aguillon, Appendix pp. __.


	Proportional Representation.  The VRA's prohibition against proportional representation is directly inconsistent with creating racially gerrymandered districts.  The Act in pertinent part says: 


	Provided, That nothing in this section establishes a right to have members of a protected class elected in numbers equal to their proportion in the population.


Id. at Sec. 2(b) (emphasis in original).  When a racially gerrymandered district is created, it results in two things: first, disrespect for traditional districting principles.  See, Miller v. Johnson  p.9.  And, at the same time, when traditional districting principles are ignored on the basis of race, its only goal is proportional representation.  For example, it is not possible that a minority group, upon litigating a violation of §2, would seek to create a district for another group: they seek it for themselves in order to increase their number in political office.  


	The Court has recognized that 


	This disclaimer was essential to the compromise that resulted in passage of the amendment. . . . We know that Congress intended to allow vote dilution claims to be brought under §2, but we also know that Congress did not intend to create a right to proportional representation. 


Gingles, at 84, (O'Connor concurring in judgment).  Thus, the creation of racial gerrymanders under §2, without applying judicial strict scrutiny, would result in achieving the goals of proportional representation prohibited by the Voting Rights Act where not placed in check by traditional districting principles. 	4th Congressional District not Compact.  The evidence put on in respect to the appearance of the district showed that it was indeed bizarre and not compact.  As King's expert testified, the district has 743 sides.  Opinion, p. __.  In respect to a certain measure of the compactness compared to the other districts, it was .02 compared to .08 for Congressional District Seven, which is almost entirely inside the Fourth Congressional District.  See, Compactness measures.  (Include Cleveland Testimony & Chart).  As a result of being uncompact, it split numerous political subdivisions, such as wards and precincts.  See, 


	Further the western "connector" indicates additional uncompactness and lack of narrow tailoring.  The very idea of a connector is ludicrous; if a district is to be compact there should be no need for a "connector".  The precincts were split to levels so small that if all the persons were to vote the same, the secret ballot would be violated.  See,     .  Other evidence indicates that, even if a connector could be permissible under strict scrutiny, that the "connector" could have been drawn on the eastern end, and created less of an irregular shape.  See, maps of , Appendix, p. __.  The district court makes a distinction between geographical compactness and the compactness of the minority population inside.  This distinction presumes that so long as the population is compact, then a district can be drawn any way one pleases.  It may be useful to consider what the purposes of districts are: in particular, to separate voters so that they (1) know who their representatives are and (2) the representative know who their constituency is.


	Numerousness of Hispanics.  In the instant case, the district court made a clearly erroneous finding when it said that citizenship did not affect the numerousity of Hispanic voters for purposes of meeting the first requirement under Thornburg v. Gingles, .  The Plaintiff focused upon the citizen voting age population, and not merely voting age population, because it is not possible to vote when a person is not a citizen.  


	In Thornburg v. Gingles the court said that "the minority group must be able to demonstrate that it is sufficiently large . . . to constitute a majority in a single member district."  Id. at 50 /at 2766.  Indeed, where the Voting Rights Act under §2 states "elect[ing] representatives of their choice" is a standard, the focus cannot be on anything other than voters.  Otherwise, it is possible that a minority population may not large enough to control and, thereby "elect representatives of their choice" within a district, because that population does not have the requisite voters, thus creating a district that defeats the purpose of §2. 


	The district court said that "King has not established via competent evidence that the Hispanic citizen voting age population falls below fifty percent."  Opinion, Appendix, p.__.  The finding that the Plaintiff has the burden to show that citizenship population of Hispanic falls below 50% is completely unnecessary and onerous, as well as clearly erroneous.  The Plaintiff needed only to show that because of the low citizenship rate, it affected the voting age population such that the voting age population, although it may be at 65%, the voters among that population do not exceed 51%.  


	The Plaintiff's expert testified that, in Chicago 56.30% of the Hispanics in Chicago were U.S. citizens.  He further testified that within the Fourth Congressional District that only 45% of the Hispanics were U.S. citizens, even lower than the rate prevalent in the City of Chicago as a whole.  Therefore, even if the court did not accept the fact that the citizenship rate among Hispanics in the district was 45%, but was the same in the district as in all of Chicago, the voting age population necessary to control a minority-majority district would be substantially less than the required 51%, and in fact equals 33.33% of the voting age population of the district (226,974 VAP x 56.30% = 127,786.36)(127,786.36 divided by 383,497 [actual total VAP] =.333)  Insofar as that Fourth Congressional District is not narrowly tailored to achieve the required numerosity of eligible voters to attain the goals of §2, then it should fail constitutional strict scrutiny.


	Affects substantial number of Non-minorities.  An additional feature of the Fourth Congressional District is that the number of non-minority persons affected is substantial.  This Court has said that 


	As part of this Nation's dedication to eradicating racial discrimination, innocent persons may be called upon to bear some of the burden of the remedy.  "When effectuating a limited and properly tailored remedy to cure the effects of prior discrimination, such a `sharing of the burden' by innocent parties is not impermissible"


Wygant v. Jackson Board of Education, 106 S.Ct. 1842, 1850 (1986) (citing Franks v. Bowman Transportation Co., 424 U.S. 747, 777, 96 S.Ct. 1251, 1270 (1976).  Although the cases this Court has reviewed under strict scrutiny do not reveal the number of persons involved, given that they concerned school boards (Wygant) and the construction industry (Croson), the number of persons in the instant case could be considered substantially greater.  In the instant case, there is well over one-half million people in the Fourth Congressional District.  And this does not count the persons who live on the borders of the Fourth who were intentionally drawn out of the district because they were not Hispanic, nor the persons who were affected by it in other parts of the state.  


	In light of the substantial number of people affected, and that people are more aware of appearances, and "appearances do matter", this is a rather sensitive and obvious area to be providing the state the opportunity to construct race-based remedies.  Surely, it has been no less a burden upon the courts, and for that reason, until recently, it has been recognized that entering into this area is a "political thicket".  Colegrove v. Green 328 U.S. 549, 556, 66 S.Ct. 1198, 1201 (1946).


IV.	CONCLUSION


	The treatment of citizens as a racial group, not as individuals, makes the race-based classifications subject to judicial strict scrutiny.  In Miller v. Johnson the Court said that "the Government must treat citizens `as individuals, not as "simply components of a racial religious, sexual or national class"'" Id. at slip op. __ (7) (citing Metro Broadcasting).  Regarding group rights the Court in Adarand Constructors, Inc. v. Pena, 115 S.Ct. 2097 (1995) said that there is the 


	basic principle that the Fifth and Fourteenth Amendments to the Constitution protect persons, not groups.  It follows from that principle that all governmental action based on race - a group classification long recognized as `in most circumstances irrelevant and therefore prohibited,' . . . - should be subjected to detailed judicial inquiry to ensure that the personal right to equal protection of the laws has not been infringed.


Id. at 2112-13 (citations omitted).  The Court in Shaw v. Reno recognized in respect to "group rights" that 


	The message that such districting sends to elected representatives is equally pernicious.  When a district is obviously created to effectuate the perceived common interests of one racial group, elected officials are more likely to believe that their primary obligation is to represent only the members of that group, rather than their constituency as a whole.  This is altogether antithetical to our system of representative democracy.


Id. at 2827.  Therefore, the extension of the Equal Protection Clause to find a compelling state interest in remedying the effects of past discrimination through congressional apportionment, as now ordered by the District Court, would only affirm the group rights approach that is so antithetical to our republic. 


	The Court should note probable jurisdiction.  Summary reversal is appropriate on the question of whether the District Court's reliance upon a prior judicial determination, in Hastert v. State Board of Elections, that the Fourth Congressional District was a compelling state interest under §2 of the Voting Rights Act.  Otherwise the appeal should be set down for plenary review.


    � Even upon finding that the Fourth Congressional District was race-based the District court declined to shift the burden of production to the Defendants requiring them to show that the district was narrowly tailored to meet a compelling state interest.  See Opinion, Appendix p. __.
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