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Attorneys for Plaintiffs j2 Global 
Communications, Inc., and Call 
Sciences, Inc. 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA

j2 GLOBAL 
COMMUNICATIONS, INC., A 
DELAWARE CORPORATION 
AND CALL SCIENCES,  INC., A 
DELAWARE CORPORATION, 

Plaintiffs,

v.

ZILKER VENTURES, LLC, A 
TEXAS LIMITED LIABILITY 
COMPANY AND 
CHOOSEWHAT.COM, LLC, A 
TEXAS LIMITED LIABILITY 
COMPANY,

Defendants.

 Case No. 2:08-cv-07470-SJO-AJW 

PLAINTIFFS’ EX PARTE
APPLICATION FOR ISSUANCE 
OF REQUEST FOR 
INTERNATIONAL JUDICIAL 
ASSISTANCE; MEMORANDUM 
OF POINTS AND AUTHORITIES 
IN SUPPORT THEREOF 

[DISCOVERY MATTER] 

[Before Hon. Andrew J. Wistrich] 
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Plaintiffs j2 Global Communications, Inc. (“j2”) and Call Sciences, Inc. 

(“Call Sciences”) (collectively referred to as “Plaintiffs”), pursuant to Federal Rule 

of Civil Procedure 28(b), and the authority of this Court, request an Order directing 

the issuance of a Request for International Judicial Assistance, in the form of the 

Request filed concurrently herewith, to the court or tribunal having jurisdiction 

over Protus IP Solutions, Inc. (“Protus”), which is located in Ottawa, Ontario, 

Canada.  In support of their application, Plaintiffs state the following: 

1. Plaintiffs notified counsel for Defendants of this Application.  

Counsel for Defendants stated that Defendants do not oppose the Application. 

2. Pursuant to Local Rule 7-19, counsel for Defendants is: Enrico 

Schaefer, Traverse Legal, 810 Cattageview Dr., Suite G-20, Traverse City, 

Michigan  49684; tel.: (231) 932-0411. 

3. Ex parte relief is necessary because, as set forth below, Defendants 

withheld a crucial document related to Protus until just a few days ago.  Because of 

Defendants’ delay and the significant amount of time required to conduct 

discovery via letters rogatory, Plaintiffs have no alternative but to seek ex parte

relief in order to secure the necessary discovery before trial. 

4. The discovery Plaintiffs seek with this Application is directly relevant 

to the issues in this case. 

5. Among the issues in this litigation are claims by Plaintiffs for 

trademark infringement, unfair competition, and false and misleading advertising. 

6. Specifically, Defendants publish reviews of certain internet fax 

services on their website faxcompare.com and provide links where consumers can 

“sign up now” for the reviewed services.  Defendants do the same for virtual pbx 

services on their pbxcompare.com website.   

7. Defendants claim to publish objective reviews of competing internet 

faxing services on their website.
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8. Rather than providing an “objective” ranking and review of the 

services, however, Defendants seek payment from internet faxing services to 

secure favorable rankings and reviews.  Plaintiffs allege that the purpose of the 

advertising and evaluations of the competing services contained on Defendants’ 

websites is to secure sales for Defendants’ affiliates, resulting in payments and 

commissions for Defendants. 

9. Defendants admit that they “generate revenue from some vendors 

with whom they are able to negotiate and execute affiliate contracts.”  Br. Supp. 

Mot. Dismiss at 1.  Specifically, Defendants contract with and are paid 

commissions, “lead bounties” and “sales bonuses” by the internet fax service 

providers.  Comp. at ¶¶ 21-24, 24, 37.     

10. According to Plaintiffs’ allegations, consumers are misled into 

believing that the reviews are objective rather than pay-for-play promotion. 

11. In their answer to the Complaint, Defendants denied that “they 

provide favorable review[s] because of a referred arrangement.”  See Answ. at ¶25.  

They also denied that they “promote” the services of any particular internet faxing 

provider.  See Answ. at ¶24.

12. Protus is an internet fax service provider located in Ottawa, Ontario, 

Canada.  Protus is a competitor of Plaintiffs.  Discovery and information available 

to date has identified Protus as an affiliate of Defendants. 

13. Plaintiffs attached documents to the Complaint showing that the 

Defendants’ website prominently features and favorably reviews Protus’ internet 

faxing service, “MyFax,” which it ranks first above other competitors.   

14. Defendants encourage consumers to “SIGN UP NOW!” for Protus’ 

internet faxing services via Defendants’ websites. 
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15. In their first set of document requests served on March 17, 2009, 

Plaintiffs specifically requested information regarding any agreements between 

Defendants and internet fax service providers.   

16. Specifically, Plaintiffs’ Document Request No. 1 asked for “[a]ll 

agreements between Defendants and any provider of internet fax services, 

including drafts, and all documents regarding or relating to the agreement.”

Plaintiff’s First Set Doc. Req. at No. 1 (March 17, 2009) (Exhibit 1).  Document 

Request No. 23 asked for “[a]ll communications, including draft communications, 

with Protus.” Id.

17. Although Defendants said they would produce responsive documents, 

in their first document production on May 5, 2009, Defendants did not produce any 

agreements or correspondence with Protus in response to Document Request No. 1 

or No. 23.  Defendants’ Resp. to Doc. Req. (April 16, 2009) (Exhibit 2).  

Defendants made a subsequent production on May 13, 2009 which also did not 

include any agreements or correspondence with Protus. 

18. On August 13, Defendants produced 15,000 emails and included 

communications with Protus, some of which predated the filing of the Complaint.   

19. Two days later, on August 17, 2009, Defendants made an additional 

production that included a May 4, 2009 “Consulting Agreement” between Protus 

and Zilker. See Exhibit 3.  Although it was not produced until last week, the 

Consulting Agreement predates Defendants’ first document production. 

20. Pursuant to the Consulting Agreement, Protus agreed to pay Zilker 

$10,000 per month to develop the websites “Fax-fax.com, Fax.info and 

Internetfaxprovider.com,” “employ search engine optimization techniques” on 

these websites, and to “link[] these websites to [Protus’] primary revenue 

generating websites.” See Exhibit 3.
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21. The Consulting Agreement provides a 24-month license of the domain 

names to Defendants.  Id. It further provides that Defendants’ compensation will 

be reviewed every 90 days. Id.

22. Plaintiffs suggest that this “Consulting Agreement” constitutes 

disguised payments for favorable promotion and placement on Defendants’ 

websites, and/or compensation for continuing this lawsuit. 

23. As part of their alleged infringement and false advertising claims, 

Plaintiffs intend to show that Protus has assisted Defendants in their false and 

misleading advertisements, and that Defendants provided favorable reviews of 

Protus in exchange for commissions, “lead bounties,” and “sales bonuses.”

24. As a result, limited and narrowly tailored discovery is needed from 

Protus regarding its relationship with Defendants in order to further develop the 

proofs for Plaintiffs’ infringement and false advertising claims against Defendants, 

as well as Plaintiff’s defenses to Defendants’ claims. 

25. Proposed Letters Rogatory, setting forth the discovery requests 

Plaintiffs seek to direct to Protus, are filed herewith. 
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MEMORANDUM OF POINTS AND AUTHORITIES

Plaintiffs j2 Global Communications, Inc. (“j2”) and Call Sciences, Inc. 

(“Call Sciences”) (collectively, “Plaintiffs”) seek issuance of letters rogatory to 

obtain certain discoverable evidence from Protus IP Solutions, Inc. (“Protus”), a 

non-party Canadian internet faxing service provider.  Plaintiffs’ complaint alleges 

that Defendants unfairly provide favorable reviews of certain internet fax providers 

on their websites in exchange for payments and compensation.  Defendants admit 

that they “generate revenue from some vendors with whom they are able to 

negotiate and execute affiliate contracts,” but deny that the payments affect their 

reviews or rankings.  Defendants’ websites currently rank Protus first above its 

competitors.  Just last week, Defendants admitted that Protus pays them $10,000 

per month for “consulting services,” and produced a “Consulting Agreement” 

dated May 4, 2009. See Ex. 1.  Based upon discovery conducted and information 

available to date, it appears that Protus has information related to the alleged 

“Consulting Agreement” with Defendants, as well as documents directly relevant 

to Plaintiffs’ false advertising and trademark infringement claims and defenses.  

Protus is a Canadian corporation, and thus Plaintiffs request that the Court issue 

letters rogatory, pursuant to Rule 28(b) and the Court’s authority, to permit 

Plaintiffs to obtain the requested information.  
I. FACTUAL BACKGROUND

On November 12, 2008, Plaintiffs filed their complaint for trademark 

infringement, unfair competition, and false and misleading advertising.  The 

complaint arises out of claims relating to Defendants’ operation of marketing 

websites for internet fax and virtual pbx services and collection of commissions 

and sales bonuses to promote certain services over others.  The websites contain 

misleading statements about Plaintiffs’ and Defendants’ services, misrepresent the 

“unbiased” nature of the site, and infringe Plaintiffs’ trademarks. 
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A. Defendants’ Website Constitutes Pay for Play Promotion.

Defendants publish reviews of certain internet fax services on their website 

faxcompare.com, encourage consumers to “sign up now” for the services, and 

collect payments when consumers subscribe to a reviewed service.  Comp. at ¶¶22-

25, Br. Supp. Mot. Dismiss at Ex. B, ¶ 8 (Aff. Gaines Kilpatrick).  Defendants do 

the same for virtual pbx services on their pbxcompare.com website.  Id.

Defendants represent that their reviews are objective.1  However, Plaintiffs allege 

that the reviews and ranking on Defendants’ websites are directly influenced by 

and correlated to payments made to Defendants by certain internet fax providers.

In fact, Defendants contract with, and are paid commissions, “lead bounties” and 

“sales bonuses,” by the internet fax service providers that they promote.  Comp. at 

¶21-24, 24, 37.  Defendants’ own documents filed in this action state that they 

“generate revenue from some vendors with whom they are able to negotiate and 

execute affiliate contracts.”  Br. Supp. Mot. Dismiss at 1.  Plaintiffs allege that the 

purpose of the advertising and evaluations of the competing services contained on 

Defendants’ websites is to secure sales for Defendants’ affiliates, resulting in 

payments and commissions for Defendants.  According to the allegations, 

consumers are misled into believing that the reviews are objective rather than pay-

for-play promotion, and choose internet faxing services other than Plaintiffs’ based 

upon Defendants’ false and misleading advertisements. 

B. Defendants’ Website Features Protus and Ranks Its Services First 
Above Other Competitors, all While Zilker Collects $10,000 per 
Month in “Consulting” Fees.  

Plaintiffs attached documents to the Complaint showing that Defendants’ 

website prominently features and favorably reviews Protus’ internet faxing service, 

                                          1 In their answer to the Complaint, Defendants denied that “they provide favorable 
review[s] because of a referred arrangement.”  See Answ. at ¶25.  They also denied 
that they “promote” the services of any particular internet faxing provider.  See
Answ. at ¶24. 
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“MyFax,” which it ranks first above other competitors.  Defendants encourage 

consumers to “SIGN UP NOW!” for Protus’ internet faxing services via 

Defendants’ websites.  Defendants, rather than providing a represented “objective” 

ranking and review of the “MyFax” service, seek and have received payment for 

such ranking and reviews.  Discovery and information available to date has 

identified Protus as an affiliate of Defendants.

In their first set of document requests served on March 17, 2009, Plaintiffs 

specifically requested information regarding any agreements between Defendants 

and internet fax service providers.  Specifically, Plaintiffs’ Document Request No. 

1 asked for “[a]ll agreements between Defendants and any provider of internet fax 

services, including drafts, and all documents regarding or relating to the 

agreement.”  Plaintiff’s First Set Doc. Req. at No. 1 (March 17, 2009) (Exhibit 1).    

Document Request No. 23 asked for “[a]ll communications, including draft 

communications, with Protus.”  Id.

Although Defendants said they would produce responsive documents, in 

their first document production on May 5, 2009, Defendants did not produce any 

agreements or correspondence with Protus in response to Document Request No. 1 

or No. 23.  Defendants’ Resp. to Doc. Req. (April 16, 2009) (Exhibit 2).  

Defendants made a subsequent production on May 13, 2009 which also did not 

include any agreements or correspondence with Protus.  On August 13, months 

after stating they would produce the responsive documents, Defendants produced 

15,000 emails, which included communications with Protus, some of which 

predated the filing of the Complaint.   

Two days later, on August 17, 2009, Defendants made an additional 

production that included a May 4, 2009 “Consulting Agreement” between Protus 

and Zilker. See Exhibit 3.  Pursuant to the Consulting Agreement, Protus agreed to 

pay Zilker $10,000 per month to develop the websites “Fax-fax.com, Fax.info and 

Internetfaxprovider.com,” “employ search engine optimization techniques” on 
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these websites, and to “link[] these websites to [Protus’] primary revenue 

generating websites.” See id.  The Consulting Agreement provides a 24-month 

license of the domain names to Defendants.  Id. It further provides that 

Defendants’ compensation will be reviewed every 90 days.  Id.

Plaintiffs believe that this “Consulting Agreement” may constitute disguised 

payments for favorable promotion and placement on Defendants’ websites, and/or 

compensation for continuing this lawsuit.  As a result, discovery is needed from 

Protus regarding its relationship with Defendants in order to further develop the 

proof for Plaintiffs’ infringement and false advertising claims against Defendants. 

Discovery is ongoing in this action, pursuant to the Court’s August 18, 2009 

Order (Doc. No. 72) permitting the parties to extend the discovery date.  The 

parties previously agreed to extend the deadline until September 23, 2009.  The 

dispositive motion deadline is currently set for September 14, 2009.  Trial is due to 

begin on November 24, 2009. 
II. LEGAL ANALYSIS: THE COURT SHOULD ISSUE LETTERS 

ROGATORY TO ALLOW PLAINTIFFS TO INVESTIGATE 
DEFENDANTS’ RELATIONSHIP WITH PROTUS. 

A. Legal Standard: The Court Is Empowered To Issue Letters 
Rogatory. 

A request for international judicial assistance, or letter rogatory, is a 

formal written request sent by a court to a foreign court asking that the testimony 

of a witness residing within that foreign court’s jurisdiction be taken pursuant to 

the direction of that foreign court and transmitted to the requesting court for use in 

a pending action. Marroquin-Manriquez v. I.N.S., 699 F.2d 129 (3rd Cir. 1983); 

Wright, Miller, & Marcus, FEDERAL PRACTICE AND PROCEDURE at § 2083 (2007).

A letter rogatory can also include requests for the production of documents. See

United States v. Reagan, 453 F.2d 165, 168 (6th Cir. 1971) (affirming district 

court’s issuance of letters rogatory seeking documents from investigation 
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conducted by German authorities).  Federal Rule of Civil Procedure 28(b) provides 

that a deposition may be taken in a foreign country “(2) pursuant to a letter of 

request (whether or not captioned a letter rogatory).”  Fed. R. Civ. P. 28(b).

A court is inherently vested with the authority to issue letters rogatory.

See United States v. Staples, 256 F.2d 290, 292 (9th Cir. 1958); Reagan, 453 F.2d 

at 172.  28 U.S.C. § 1781 also implicitly provides federal courts with authority to 

issue letters rogatory.2  28 U.S.C. § 1781(a)(2).  Whether to issue such a letter is a 

matter of discretion for the court. See United States v. Mason, 1990 WL 185894, 

at *3 (4th Cir. 1990).  The Canada Evidence Act also specifically provides that a 

court outside of Canada may serve letters rogatory upon a Canadian court.

R.S.C.1985, c. C-5, s. 46. 

B. Because Plaintiffs’ Requests Are Narrowly Tailored, Impose No 
Burden, and Request Relevant Information, the Court Should 
Grant Their Request To Issue Letters Rogatory. 

When determining whether to exercise its discretion in issuing letters 

rogatory, a court will generally not weigh the evidence sought from the discovery 

request nor will it attempt to predict whether that evidence will actually be 

obtained. DBMS Consultants Ltd. v. Computer Assocs. Int'l, Inc., 131 F.R.D. 367, 

369 (D. Mass. 1990); B & L Drilling Elecs. v. Totco, 87 F.R.D. 543, 545 (W.D. 

Okla. 1978); Sec. Ins. Co. of Hartford v. Trustmark Ins. Co., 218 F.R.D. 24, 27 (D. 

Conn. 2003).  The information sought in the letters of request need not be 

admissible in a foreign proceeding.  See Intel Corp. v. Advanced Micro Devices, 

Inc., 542 U.S. 241 (2004).  Letters rogatory should issue even where further 

domestic discovery may result in the need for less discovery abroad.  Philan Ins. 

Ltd. v. Frank B. Hall & Co., Inc., 138 F.R.D. 45, 46 (S.D.N.Y. 1991).   

                                          2 28 U.S.C. § 1781 provides the State Department with the power “to receive a 
letter rogatory issued, or request made, by a tribunal in the United States, to 
transmit it to the foreign or international tribunal, officer, or agency to whom it is 
addressed, and to receive and return it after execution.” 28 U.S.C. § 1781(a) (2). 
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In this case, Protus holds key information relevant to Plaintiffs’ claims and 

defenses.  Among the issues in this litigation is whether Defendants operate a pay-

for-promotion website that unfairly promotes the services of their affiliates over 

others.  Based upon the Consulting Agreement produced by Defendants, it is 

undisputed that Protus is paying Zilker $10,000 per month for “consulting” 

services.  It is also undisputed that Protus is an affiliate of Defendants, and that 

Protus’ “MyFax” internet faxing service receives favorable reviews and is 

promoted on Defendants’ website.  As a result, Plaintiffs need to investigate the 

relationship between Defendants and Protus in the limited manner identified in the 

letters of request. 

Furthermore, Plaintiffs’ requests for information regarding Protus’ 

relationship and agreements with Defendants are narrowly tailored to identify 

limited information that may prove of key importance to Plaintiff’s claims.  (The 

requests are set forth in the proposed Request for International Judicial Assistance, 

filed concurrently herewith.)  Because the requests are narrowly tailored, the 

burden imposed upon Protus in responding is minimal.  In re Baycol Prods. 

Litigation, 348 F. Supp. 2d 1058, 1059 (D. Minn. 2004).  Additionally, there is 

little burden imposed upon Defendants because they are already doing business 

with Protus in Canada, are aware that the same websites covered in the Consulting 

Agreement are relevant to this lawsuit, and accept payments from Protus of 

$10,000 per month.  Thus, the need for the production and discovery of relevant 

information outweighs any minimal burden imposed upon Protus and Defendants. 
C. Ex Parte Relief Is Warranted.

Ex parte relief is warranted because Defendants’ months-long delay in 

producing relevant, responsive documents has left Plaintiffs with limited time to 

secure this discovery before the trial begins November 24, 2009.  The letters 

rogatory process is lengthy—if this Court issues the Request for International 

Judicial Assistance, Plaintiffs will then need to undertake judicial proceedings in 
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