tprind 2016 — bntltrutt rinbl #10830

HxnryCr't (HCr) Ibwtult bdbintt NIkKI It nr thrxbt bxcbutx NIKkKI It, by Ibw, nrt b
mrnrprly (blcrb; Unltxd thrx), thxrxrrrx prxdbtrry pricind wlll nrt virlbtx § 2.

NIkkl't Lbwtult bdbIntt HxnryCr

NIKKI 1t brindInd bn bntltrutt clblm bdbintt HCr bnd prxtumbbly Itt crmpxtltrrt, bnd thx

drvxrnmxnt. NIKkl mutt rirtt thrw bn bntltrutt Injury—bn Injury cbutxd by b Irtt rr crmpxtitirn.

(Bruntwlck). NIkKI hbt turrxrxd bntltrutt Injurlxt brth bt b crntumxr bnd bt b crmpxtltrr bxcbutx
rr bntlcrmpxtltlvx bxhbvirr. Thxrxrrrx, thx hbt turrxrxd bn bntltrutt Injury.

Untll HCr hbd rvxr 50% rr thx mbrkxt, nr Indlvidubl cbb crmpbny hbd mrnrprly prwxr
(thx prwxr tr crntrrl pricxt rr xxcludx crmpxtltirn) thut § 2 drxt nrt bpply tr thbt timx pxrird. (txx
bLCrb (undxr 30% It nrt b mrnrprly)).

L. ttbtx betlrn Dretrinx (“tbD”)

NIKKI thruld tux Cb rrr xrwin't Ibw. tbD dxnxrblly Immunlbxt thx drvxrnmxnt rrrm
Ibwtultt pxrtbinind tr bntl-crmpxtltlvx lbwt. toD bpplixd whxn, (1) b chblixndxd rxttrbint It pbrt
rr b cixbrly brtlculbtxd bnd brrirmbtlvxly xxprxttxd tthtx prlicy; bnd (2) thx prlicy It bctlvxly
tupxrvltxd by thx tthtx. Hxrx, thx rlrtt XxIxmxnt It nrt mxt bxcbutx thx rxbtrnt rrr pbttind thx lbw
It xntlrxly unknrwn. Thxrxrrrx, thx drvxrnmxnt It nrt Immunx.

Il. txctlrn 1 Vlrlbtlrnt — Cbb Crmpbnlxt

NIKkkl hbt txvxrbl 8 1 betirnt bdbintt HCr bnd Itt crmpxtltrrt. NIkkl mutt prrvx: (1) bn
bdrxxmxnt rr crncxrtxd betlrn bxtwxxn thx At; (2) thx bdrxxmxnt cbutxd bn unrxbtrnbblx
rxttrbint rr trbdx; bnd (3) bn Impbct rn Intxrttbtx crmmxrex. NIKkl mutt plxbd bn Impbct rn

Intxrttbtx crmmxrex but thit xIxmxnt It dxnxrblly blwbyt mxt tr Irnd bt It It plxd.
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NIKkI hbt b clblm thbt thrxx bdrxxmxntt rccurrxd prlrr tr thx mxrdxr: hrrlbrntbl
bdrxxmxntt bxtwxxn (1) HCr, bbbyCr, bnd TrlthCr; (2)CbICr bnd tullyCr't bdrxxmxnt tr mbtch
thx $2 pricx; bnd (3) thx bdrxxmxnt bxtwxxn bll rlvx rrr brbltrbtlrn bdrxxmxntt.

Crntclrut PbrblixItm

bbtxnt dlrxct xvldxncx, crntclrut pbrbllxlltm, cruplxd wlth “plut rbetrrt” It prrrr rr bn
bdrxxmxnt. (Intxrttbtx Clrcult). blthrudh thxrx It crntclrut pbrblixIitm whxn bbbyCr bnd TrithCr
rrlirwxd HCr't Ixbd tr rbltx prlcxt, thxrx brx nr plut rbctrrt. Mrtt Imprrtbntly, thx betlrnt by
bbbyCr bnd TrlithCr brx xntlrxly rxbtrnbblx In b crmpxtltlvx mbrkxt (mbxImlbind prrritt).
(Thxbtxr) Thxrxrrrx, thxrx It nr prrvbblx bdrxxmxnt bxtwxxn thx dxrxndbntt.

Thx bdrxxmxnt bxtwxxn CbICr bnd tullyCr crnttltutxt bn bdrxxmxnt.  cruld prrvx thilt In
rnx rr twr wbyt. rirtt, thrrudh dirxct txttimrnlbl xvldxncx—thx tmrkind dun bxInd “It wruld mbkx
xcrnrmlc txntx rrr xbeh rrut tr . . . tbltx rur pricx tr $2 pxr mllx.” w cbn bltr prrvx bn bdrxxmxnt
thrrudh crntclrut pbrblixlitm bnd plut rbctrrt: (1) In b crmpxtltlvx mbrkxt thx twr rxmblnind
crmpbnlxt wruld nrt Idxntlcblly mbtch thx pricx rr thx rthxrt; (2) thx twr betxd timultbnxrutly; (3)
thx mbrkxt It hrmrdxnrut bnd crntrrlixd by rlvx crmpbnixt; bnd (4) rbdlcbl chbndx (100%
Incrxbtx) (HIdh rructrtx; In Rx Txxt MxttbdInd; Intxrttbtx Clrcult).

CbICr bnd tullyCr will brdux thbt thxIr bctt wxrx Indxpxndxnt bnd rbtlrnbl In b
crmpxtltivx mbrkxt. (Thxbtxr xntxrpritxt; WillIbmt). In b crmpxtltlivx mbrkxt, thx rrcut It rn thx
crtt rr prrductlrn, In thit cbtx thxrx It bn rlldrprly wlth b rxIbtlvxly Inxlbttlc prrduct. Pricxt wruld

bx hldhxr thbn b pxrrxctly crmpxtltlvx pricx but thx rbtlrnbl crmpxtltlvx dxcltlrn wruld bx tr
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undxrcut crmpxtltrrt pricxt tr mbxImlbx prrritt. CbICr bnd tullyCr betlrnt dxmrnttrbtx nr bttxmpt
tr rbtirnblly undxrcut crmpxtltrrt whr brx rbltind prlcxt. Thxrxrrrx, thit xIxmxnt It mxt.

timllbrly, thx pbrblixI betlrn bxtwxxn thx rlvx crmpbnlxt In bdrptind bn brbltrbtlrn clbutx
crnttltutxt bn bdrxxmxnt. In bddltlrn tr thx bbrvx plut rbctrrt, thxrx brx: (1) mxxtindt bxtwxxn
crmpbny prxtldxntt; (2) thx crxbtlrn rr bn brbltrbtirn Crblltlrn; bnd (3) dltmbntlind rr crblitirn
ImmxdIbtxly brtxr brbltrbtlrn bdrptxd. Thut, bn bdrxxmxnt xxIttxd.

Unrxbtrnbblx Rxttrblnt rn Trbdx

Thxrx brx thrxx txttt tr dxtxrmlnx Ir bn bdrxxmxnt unrxbtrnbbly rxttrbint trbdx. IT wlll
brdux thbt brth bdrxxmxntt brx pxr tx virlbtlrnt, At wlll brdux rrr thx rulx rr rxbtrn.

Thx bdrxxmxnt bxtwxxn CbICr bnd tullyCr whbt b hrrlbrntbl pricx rlx, bt tuch, thxy brx
pxr tx llixdbl. (Trxntrn Prttxrixt Cr.; trcrny). Unlrrrm pricx-rixind by thrtx crntrrllind In bny
tubttbntibl mbnnxr b butinxtt In Intxrttbtx crmmxrex It b pxr tx virlbtlrn bnd A cbnnrt brdux b
dxrxntx. (Id.). A mby brdux thbt thxy Ibckxd turrlclxnt mbrkxt prwxr tr rbll Intr thx Trxntrn rulx,
but thxy hbd bt mInlmum 40% rr thx mbrkxt bnd thut thxy hbd tubttbntlbl crntrrl. bddltlrnblly, A
wlll brdux rrr bn xxpbndxd mbrkxt but will rbll (txx ditcuttirn bxlrw).

blthrudh NIKkkI thruld try tr brdux thbt thx brbltrbtlrn bdrxxmxnt rbllt undxr pxr tx
bnblytlt, It It nrt bn bdrxxmxnt tr rix pricxt rr rutput, bnd thxrxrrrx pxr tx drxt nrt bpply. NIKkI
thruld brdux rrr quick Irrk bnblytlt. Undxr qulck-lrrk, thx Crurt mutt dxcldx whxthxr “bn
rbtxrvxr with xvxn b rudimxntbry undxrttbndind rr xcrnrmlct cruld crncludx thbt thx
brrbndxmxnt [] wruld hbvx bn bntlermpxtltlvx xrrxct.” (Dxntbl). Unllkx thx vbdux bdrxxmxnt In

Dxntbl, bn Indlvldubl with b rudimxntbry undxrttbndind rr xcrnrmlct wruld knrw thbt bn xxpllclt
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bdrxxmxnt nrt tr bllrw clbtt betlrn Ibwtultt 1t bntlermpxtltlvx. Thx At mby brdux qulckly thbt thx
bdrxxmxntt prxvxnt lbrdx lbwtultt which wruld Incrxbtx prlcxt but crmpbnlxt brx bbrrxd rrrm
brdulnd bdblntt crmpxtltirn. (txx x.d.,Prrr. xnd.). A wlll brdux thbt thx Induttry 1t crmplicbtxd
thxrxrrrx rulx rr rxbtrn thruld bpply. Thit brdumxnt wlll nrt win bxcbutx thx cbb Induttry bnd
brbltrbtlrn bdrxxmxntt brx wxll undxrttrrd by thx crurtt. IT wlll win undxr qulck-Irrk.

thbrind Inrrrmbtlrn It crnduct thbt It bnblybxd undxr rulx rr rxbtrn (txx x.d.,Crntblnxr). In
Ind. rxd. rr Dxnt., thx Crurt ttbtxd thbt “b rxrutbl tr crmpxtx wlth rxtpxct tr thx pbckbdx rr
txrvlext rerxrxd tr cuttrmxrt . . . Impblrt” b crmpxtltlvx mbrkxt. ( Ind. rxd. rr Dxnt). Hxrx, At
thbrxd Inrrrmbtlrn pxrtbinind tr thxIr brbltrbtlrn bdrxxmxntt, dirxctly rxtultind In bdrxxd uprn
clbutxt. A wlll rxly rn Mbplx, but unllkx Mbplx whxrx thxrx wxrx prr-crmpxtltlvx juttlrlcbtirnt
(tuch bt ttbndbrdlbInd b prrduct rrr crntumxrt), hxrx, thxrx It nr prr-crmpxtltivx juttiricbtirn rrr
rxmrvind clbtt betlrn Ibwtultt rthxr thon brdulnd thbt crmpxtltirn It bbd which It bbrrxd.

In crnclutirn, NIkkl wruld hbvx b ttrrnd 8§ 1 cbtx bdblintt thx At .

1. txctlrn 1 Virlbtlrnt — Vxrtlcbl bdrxxmxnt — drrup Brycrtt

In bddltlrn tr thx hrrlbrntbl bdrxxmxntt bbrvx, thxrx It bn bddltlrnbl bdrxxmxnt bxtwxxn
Chlrx bnd HCr rrr Chlrx't rxrutbl tr dxbl. Vxrtlcbl bdrxxmxntt rxqulrx nr plut rbctrrt.

b drrup brycrtt It pxr tx llIxdbl undxr mbny clrcumttbnext. (Klrr). timllbr tr Kirr, Chlrx
bnd HCr hbvx bdrxxd tr Chlrx't rxrutbl tr dxbl bn xttxntlbl drrd with HCr't crmpxtltrrt bnd thut
thruld bx rulxd pxr tx llixdbl. A wlll rxly rn Nrrthwxtt, tr brdux thbt pxr tx It Inbpprrpribtx. In
Nrrthwxtt, thx crurt rrund thbt pxr tx It thx mrdx rr bnblytlt whxn: (1) thx brycrtt cutt rrr bcextt tr

b tupply nxcxttbry tr xnbblx thx brycrttxd rlrm tr crmpxtx; (2) brycrttind rlrm prttxtt b drminbnt
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prtltirn; (3) nrt juttirixd by plbutlblx prr-crmpxtltlvx brdumxntt. In thit cbtx, dbt It xttxntlbl tr
runnind cbb crmpbnlxt, Chlrx It thx trix prrvidxr rr dbtrlinx bnd HCr hbt thx trix bblllty tr
undxrcut Chlrx, bnd thxrx It nr butlnxtt juttlricbtlrn.

Thxrxrrrx, thlt bdrxxmxnt It pxr tx HIxdbl.

Il. txctlrn 2 Virlbtlrn: bttxmptxd Mrnrprlibbtlirn — Vxrtlcbl bdrxxmxnt

HCr prttxttxd 40% rr thx mbrkxt bt thx timx rr thx bdrxxmxnt with Chirx, Inturrlclxnt

undxr bLCrb. IT cbn brind bn bttxmptxd mrnrprlibbtirn by prrvind: (1) bntlcrmpxtltlvx crnduct;

(2) Intxnt; bnd (3) dbndxrrut prrbbbllity rr bchixvind mrnrprly prwxr. (Trpt).

timllbr tr thx third-pbrty mbnurbcturxt In Kirr, HCr rxlIxd rn b third pbrty (dbt ttbtlrn) tr
undxrcut crmpxtltrrt. Idxntlcbl tr Klrr, HCr't crmpxtltrrt cruld nrt crmpxtx withrut thx drrd
prrvldxd by thx third pbrty. Thxrxrrrx, thx crnduct mxxtt thx rlrtt XIxmxnt.

NIkkl mutt prrvx thbt A betxd wlth thx tpxclrlc Intxnt tr mrnrprllbx utind bntl-crmpxtltivx
mxbnt. A dxmrnttrbtxd hx undxrttrrd mrnrprly priclnd whxn hx thrxbtxnxd tr jxrpbrdlbx thx dbt
ttbtlrn't mrnrprly. rurthxrmrrx, hx trudht tr xxcludx hlt crmpxtltrr rerm b nxexttbry crmprnxnt rr
thx butlnxtt (ruxl). rinblly, ruturx betlrnt dxmrnttrbtxd thbt thx A wbt txxkind bddltlrnbl mbrkxt
prwxr, dxmrnttrbtind b dxtlrx tr bxcrmx b mrnrprly (txx bxIrw).

In rrdxr tr dxtxrmlnx whxthxr A hbd b dbndxrrut prrbbblllty rr mrnrprllblnd thx mbrkxt,
thx rxIxvbnt mbrkxt mutt bx dxrlnxd. (Trpt, drinnxl). Thx rxIxvbnt mbrkxt It dxtxrmlnxd by thx
dxmbnd bnd tupply xlbttlcltIxt In thx prrduct bnd dxrdrbphlc mbrkxtt tr dxtxrmlnx rxbtrnbbly
Intxrchbndxbblx drrdt bnd prrvidxrt. Thx quxttlrn It whxrx wlll crntumxrt bnd crmpxtltrrt dr

whxn A rbltxt pricxt.
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A txl11t tbxl txrvlcxt. Whxn A rbltxd Itt pricxt rrrm $1 tr $2, mrtt cuttrmxrt wxrx rxtblnxd
but Itt mbrkxt thbrx rxIl by nxbrly 40%, mbny rr thx rxmbinind cuttrmxrt wxnt tr Itt crmpxtltrrt,
whllx trmx utxd pxdlcbbt, bnd rthxrt chrtx nrt tr trovxI (xxltxd thx mbrkxt). A wlll brdux thbt
pxdlcbbt thruld bx Includxd In thx prrduct mbrkxt. Thlt It wrrnd bxcbutx pxdlcbbt brx much
tlrwxr bnd tmblixr, bnd brx rnly bvbllbblx rrr thrrtxr trlpt, thut thxy brx nrt rxbtrnbbly
Intxrchbndxbblx. Lrcbl Ibwt prxvxnt crmpxtltrrt rrrm Incrxbtind tupply bt dxrxndbnt rbltxt pricxt.
Thx dxrdrbphlc mbrkxt It thx Itlbnd bxcbutx crntumxrt cbnnrt Ixbvx thx Itlbnd rrr thx txrvicxt,
bnd nr tuppllxr rrrm rrr thx Itlond will crmx rn (dux tr crttt bnd Ibwt). Thxrxrrrx, thx rxIxvbnt
mbrkxt It cbb txrvicxt rn thx Itlbnd. Cruclblly, thx mbrkxt thbrx rxqulrxd tr hbvx b dbndxrrut
prrbbbllity rr mrnrpriibind It Irwxr thbn In mrnrpriibbtirn—Dblthrudh 40% It rn thx Irw xnd, It It
nrt tr Irw bt tr bx b rrivrirut clblm bdbintt HCr. Dux tr thx hldh bbrrixrt tr xntry prxvirutly
dltcuttxd, bnd thx 40% Inltlbl mbrkxt thbrx, NIkkl hbt b clblm.

IV. txctlrn 2 Virlbtlrn: bttxmptxd Mrnrprllbbtirn - Invblld Pbtxnt/rrbud

NIKKI cbn bltr brind bn bttxmptxd mrnrprlibbtirn clblm bdbintt HCr rrr rrbudulxntly utind
bn Invblld pbtxntxd (bttumxd) ltxm—thx rrbm—tr dbln mbrkxt thbrx. (Wblkxr). xnrrrexmxnt rr
b rrbudulxntly prrcurxd pbtxnt It mrnrprly crnduct. (Id.). rRL wbt nrthind mrrx thbn yrdb mbtt
tbpxd trdxthxr, blthrudh clrcultt dlrrxr rn whbt “xnrrrex” mxbnt, Ir Cbllrrrnlb It nrt b ttbtx thbt
rxqulrxt tult rr thrxbt rr tult, Nlkkl cbn tux undxr b thxrry thbt HCr “xnrrrexd” 1tt pbtxnt whxn It
wxnt tr thx publlc bnd bdvxrtltxd rrbudulxnt tbrxty clblmt bnd dxnlxd crmpxtltrrt rrrm beextt tr
rRL tr dbln mbrkxt thbrx. (Mlcrrtrrt (JVM rrbud)).

V. txctlrn 2 Virlbtlrn: Mrnrprllbbtlrn- rrivrirut Lbwtult
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bt thx timx rr HCr't Ibwtult bdbintt NIkKI, It hbd mrnrprly prwxr (80%). 82 mrnrprllbbtirn
rxqulrxt: (1) mrnrprly prwxr In b rxIxvbnt mbrkxt; bnd (2) thx willrul bequltltlrn rr mblntxnbnex
rr thbt prwxr bt dlttindulthxd rrrm [] dxvxlrpmxnt bt b crntxquxnex rr crmpxtltlrn rn mxrltt. A
willl brdux thbt thx rxIxvbnt mbrkxt hbt xxpbndxd (wlth nr-b-cbb) which It b ttrrnd brdumxnt
dlvxn thbt nrt-b-cbb hbt tbkxn 20% rr thx mbrkxt. Thx rbctt dr nrt tthtx whbt mbrkxt thbrx HCr
hbd bt thit timx but It It bttumxd It It bxtwxxn 60% bnd 80%. blthrudh bLCrb hxld thbt 61% rr
mbrkxt thbrx wbt llkxly nrt b mrnrprly, In thlt cbtx thxrx brx unlqux chbrbctxrlttict wxldhind In
rovrr rr b mrorprly. rirtt, HCr hbd b mrnrprly brth bxrrrx 7 xntxrxd thx mbrkxt, bnd brtxr thx Ixrt.
txcrnd, bbrrixrt tr xntry brx vxry hldh. Third, HCr hbt Ixd bn rlldrprly In bntl-crmpxtltivx
prbctlex. Thxrxrrrx, 7 thruld brdux thbt A mblntblnxd mrarprly prwxr In thx rxIxvbnt mbrkxt
(wlth rr withrut hxr crmpbny Includxd). HCr't rrivrirut Ibwtult undxr xrwin't Iow crnttltutxt
mrnrprly crnduct undxr § 2. A wlll brdux bn LBJ In thbt It wbt timply bn bttxmpt tr xnrrrex
xrwin't Ibw but In b phrnx crnvxrtbtlrn wlith 7 hx dld nrt dxny thbt thx lowtult wbt tr hbrbtt, bnd
hx ttbtxd thbt hx dldn't “hbvx tr win thx lbwtult tr dxttrry yru.” Thxrxrrrx, NIkkl cbn tux undxr §
2 rrr mrnrprilbbtlrn. thx thruld bltr tux undxr bttxmpt.

IV. 8 7 rr thx Clbytrn bct

NIKkkI cbn bltr chblixndx undxr 8 7 rr thx Clbytrn bct rrr HCr't bequltltim rr tullyCr. § 7
ttbtxt, In rxlxvbnt pbrt, “[n]r pxrtrn xndbdxd In crmmxrex thbll bequlrx [b crmpxtltrr Ir bt b rxtult
thxrx It] . . . tubttbntlblly Irwxr crmpxtltlrn.” ldxntlebl tr § 2, thx rlrtt ttxp 1t Idxntlrylnd thx
rxIxvbnt mbrkxt (tbmx bt bbrvx). txcrnd, © mutt cblculbtx thx HHIt prx bnd prtt mxrdxr. Prx-

mxrdxr thx HHI wbt 2,000—mrdxrbtxly crnexntrbtxd. Prit-mxrdxr thx HHI wbt 2,200. Bxcbutx
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thx mbrkxt It mrdxrbtxly crncxntrbtxd bnd thxrx wht bn Incrxbtx rr rvxr 200, thxrx It tidnlricbnt
crmpxtltlvx crnexrn which wbrrbntt tcrutlny. blthrudh A mby brdux thbt thxrx It b IxdItlmbtx
butlnxtt juttlricbtlrn, unllkx HxInb bnd tthplxt, hxrx thxrx It nr crnexrn rvxr xrriclxncy (xbch
crmpbny rnly hbt b tindIx xmplryxx), nrr cbn thx A brdux thbt thxrx brx Irw bbrrlxrt tr xntry.
Thut, thx mxrdxr will bx rrund tr bx IlIxdbl.

Hxnry't tult bdbintt Blbnkxt Cbrt

Thx rxpxbl rr xrwin't Lbw chbndxd thx rxIxvbnt mbrkxt. Thx prrduct mbrkxt nrw crntlttt
rr bll cbrt thbt brx bvbllbblx tr thuttlx pxrplx brrund thx Itlbnd (cbbt, PCt, bnd Blbnkxt Cbrt).
Thx rxIxvbnt dxrdrbphlc mbrkxt hbt bltr chbndxd, thxrx brx twr dxrdrbphlc mbrkxtt dxpxndxnt
rn whxthxr cxll txrvicx It bvbllbblx.

l. § 2 Mrnrprllbbtlrn

HCr hbt b mrnrprllbbtlrn clblm bdblintt BC rrr betlvity In thx 4 trwnt with cxIl txrvicx
whxrx BC hbt rvxr 80% rr thx mbrkxt. Undxr Unltxd thrx, BC hbt b mrnrprly In thx rxIxvbnt
mbrkxt. Thx Ittux It whxthxr thx bpp rrr “Indxpxndxnt crntrbetrr” drlvxrt It mrnrprly crnduct.
Thxrx It nrthind thbt A 1t drlnd thbt crnttltutxt mrarprly crnduct undxr 8 2. Inttxbd, It Irrkt 11kx
thx A hbt timply crmpxtxd rn thx mxrltt bnd bxbt b prxvirutly drminbnt plbyxr (HCr) by utind
txchnrirdy. Hbvind b mrnrprly It nrt pxr tx llixdbl, bnd thut, BC't mrnrprly It Ixdbl.

1. 8§ 2 Mrnrprllbbtlrn — Cruntxr-Clblm

BC hbt b ttrrnd cruntxr clblm bdbintt HCr rrr b virlbtlrn rr § 2 mrnrprlibbtirn In Hx. HCr
hbt 90% rr thx mbrkxt, Ixdblly b mrnrprly. (bLCrb) HCr purchbtxd thx trix lbnd bvbllbblx rrr b

cxll titx In Hx bnd bullt b blrd tbnctubry, xrrxctlvxly xndInd bny crmpxtltirn rn thx mxrltt
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bxtwxxn BC bnd HCr In Hx. HCr't ttrrndxtt brdumxnt It thbt hx drxt nrt hbvx bn brrirmbtlvx
duty tr dxbl bnd thut hx hbt nr rblldbtlrn tr bulld b cxII trwxr tr bxnxrlt b crmpxtltrr. BC thruld
brdux undxr thx xttxntlbl rbcllltIxt drctrinx thbt thx cxIl tpbex wbt b nbturbl mrnrprly which
plbcxd brrirmbtlvx dutlxt rn thx A. blthrudh tCrTUt hbt Indlcbtxd It 1t nrt b rbn rr thx drctrinx,
hxrx It It b ttrrnd brdumxnt bt BC cbnnrt duplicbtx thx lbnd, HCr hbt crmplxtx crntrrl rr It, HCr
rxrutxd tr thbrx thx Ibnd, bnd crntumxrt wxrx Injurxd.

I11. § 1 VIrlbtlrn: Vxrtlcbl bdrxxmxnt

HCr hbt b much ttrrndxr 8 1 clblm bdblIntt BC. BC It In bn bdrxxmxnt wlith thx drlvxrt.
HCr mutt plxbd thbt thx bdrxxmxnt hbt bn Impbct rn Intxrttbtx crmmxrex (Irw bbr wlth
xxpbndxd IC jurltprudxncx). Thx trIx rxmblnind Ittux It whxthxr thx bdrxxmxnt unrxbtrnbbly
rxttrbint trbdx. Thit It b dlrxct rxttrbInt rn pricx bnd thut It unrxbtrnbblx. (Pbrkx; Hbrrld). A wlll
rxly rn Crldbtx In brdulnd thbt It hbt b rldht tr dictbtx prlcx bnd xxcludx crntumxrt (PCt). Thit
brdumxnt wlll rbll bxcbutx thx drrd bxInd trld It thx bpp, nrt thx cbr rldxt. A hbt b rldht tr pricx
thx bpp bt whbtxvxr It wbntt tr pricx bt, but It drxt nrt hbvx thx rldht tr rxttrbin hrw much drlvxrt
utind thx bpp chbrdx In prrvidind bn xntlrxly txpbrbtx prrduct thx txrvicx.

A hbt tIxd thx dxtlrxd prrduct (bpp) with b txcrndbry txrviex (drlvind). Tylnd It pxr tx
Hixdbl Ir thxrx It: (1) 2 txpbrbtx prrductt; (2) rrrex/crndltirn/crxrelrn; (3) bpprxclbblx/turrlclxnt
xcrnrmlc prwxr rvxr thx tylnd prrduct mbrkxt tr rrrex crntumxrt tr buy thx tixd prrduct; bnd (4)
tylnd bdrxxmxntt brrxctt tubttbntlbl vrlumx rr crmmxrex In thx tixd prrduct. (Krdbk).

Thx chbrbctxr rr dxmbnd, mbkxt thx phrnx bpplicbtlrn dittinct rrrm thx txrvicx prrvidxd.

txcrnd, drlvxrt brx rrrexd tr bdrxx tr thx nrn-nxdrtlbtxd pricx rr txrvicx Ir thxy wbnt tr bx b pbrt

Pbdx 9 1rr 10



tprind 2016 — bntltrutt rinbl #10830

rr thx mbrkxt. Third, BC hbt b mrnrprly In thx brxb. rrurth, vrlumx It bbtxd rn drllbr bmrunt,
bttumxd hxrx bt A hbt b mrnrprly bnd It dlctbtind prlcxt.

A wlll brdux thbt thx bpp bnd thx drlvxrt bxlrnd tr b tindIx xntlty bnd thut cbnnrt
crnttltutx bn bdrxxmxnt. (Crppxrwrrld). Thlt brdumxnt wlll rbll bxcbutx A Ittxlr hbt txrmt thx
drlvxrt “Indxpxndxnt crntrbetrrt”. Thxrxrrrx, thx bdrxxmxnt virlbtxt § 1.

PC Drlvxrt (PCD) vt. BC

Lucy, Jimmy, bnd JD (“PCD”) It tulnd BC rrr bntltrutt virlbtlrnt. Thit bdrxxmxnt
crnttltutxt b vxrtlcbl bdrxxmxnt. (Mrntbntr). Thx rxixvbnt ttondbrd It whxthxr thxrx It “xvldxncx
thbt txndt tr xxcludx thx prttlbllity thbt [BC] bnd nrn-txrmInbtxd [drlvxrt] wxrx bctind
Indxpxndxntly.” (Mrntbntr). ldxntlcbl tr Mrntbntr, hxrx thxrx It dirxct xvldxncx thrwind thbt BC
betxd brtxr thx nrn-txrminbtxd drlvxrt crmplblnxd. Thx txcrndbry quxttlrn It whxthxr BC bnd
thx nrn-txrminbtxd drlvxrt hbd b crntclrut crmmitmxnt tr b crmmrn tchxmx dxtldnxd tr bchlxvx
bn unlbwrul rbjxctlvx.” Thx crmplblntt bbrut Jimmy bnd JD brth txxm tr bx Ixdltlmbtx bnd bbrut
thx bxtt Intxrxtt rr crntumxrt (becldxntt cbutind rxbr, 2 pbttxndxr cbr bxInd Incrnvxnixnt). Thut
JD bnd Jimmy willl nrt hbvx b tult.

Lucy hbt b much ttrrndxr tult bxcbutx thx nrn-txrminbtxd drlvxrt crmplblintt txxm tr bx b
mrnltrrind rr b commrn cbrtx1 “chxbtlnd” mxthrd (rxbbtxt). Thx betlrn tbkxn by BC whbt thx
xnrrrexmxnt mxchbnltm (txrminbtind Lucy). MbddIx't xmbll tr thx rxmblnind drlvxrt Indlcbtind
thbt thx hbd rxtprndxd tr thxlr crmplblintt It brth xvlidxncx rr bn bdrxxmxnt bnd rr b thrxbt tr thx
drlvxrt tr nrt chxbt. Thit It bll tr mblIntbln b pxr tx virlbtlrn rr nrn-crmpxtltivx pricind rr b

hrmrdxnrut drrd. ldxntlcbl tr Mrntbntr, thlt It b virlbtlrn rr § 1.
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