
LEGAL PROFESSION

UNIT I:  The Role of the Lawyer and the Legal Profession

Assignment 2:  Professionalism, the Profession and Its Regulation

I. Introduction to the Lawyer’s Role

II. The Concept of a Profession, its Regulation and its History

A. That law is a profession is both a descriptive and a normative assertion.

1. As a description, what does it mean?

2. As a normative claim, what does it assert?

3. What is the relationship of claims about “professionalism” to the idea that law is a profession?  What, exactly, does “professionalism” mean?

a) The organized bar has been unable to agree upon a definition of professionalism.   Why?  Does that surprise you?  

b) Is “professionalism” primarily descriptive or normative?

c) How do Talcott Parsons, Eliot Friedson, the ABA, and Deborah Rhode use the terms profession and professionalism?

B. History of the legal profession and its evolving membership

1. Early English origins:  lawyers emerged as distinct from clergy, and constituted a relatively narrow and elite segment of society.

2. 19th century America

a) Less narrow and elitist than English bar

b) Lawyers’ role in governance and statecraft

c) Lawyers’ success in resisting regulation and claiming broad occupational boundaries

d) Racial and ethnic exclusion were bound up with rhetoric about professionalism

3. 20th century America

a) Expansion of government during Progressive and New Deal eras expanded need for and opportunities of lawyers

b) Segmentation on race, class, and other lines

(1) Demographics of profession have changed, though it was overwhelmingly white and male through 1970s.  Auerbach Unequal Justice (1976).  It remains disproportionately white and male at the elite levels.

(2) Heinz & Laumann “two hemispheres” thesis (Chicago Lawyers I (1982); Chicago Lawyers II (1975 and 1995) (1998)).

(a) Individual and small business hemisphere

(b) Large organizational client hemisphere

(3) What are the implications of the segmentation of the profession for its identity, its governance, and notions of what lawyer behavior is ethical or appropriate?

c) The After the JD Study

(1) What do you think of the findings reported from the First Wave AJD study (AJD1)?

(2) What do you think of the AJD2 findings?

(3) What do you predict the AJD3 study will show?

C. The principal sources of regulation of the legal profession

1. Why regulate lawyers?  Why not leave it to the market?

2. How, and by whom, should lawyers be regulated?

3. The existing regulatory system

a) The ABA’s (nonbinding) role: Promulgates the Model Rules (and their predecessors) which become binding only when adopted by the states

b) State bar associations and the role of the state high court  (“disciplinary controls”):  State bar associations exercise licensing and disciplinary authority, usually delegated by state’s highest court

c) State malpractice law (“liability controls”):  the lawyer owes a duty of reasonable care to the client and can be sued by client for damages caused by the breach of that duty 

d) Institutions before which lawyers appear (“institutional controls” and “legislative controls”)

(1) Every separate court

(2) Congress, agencies, or executive branch departments

e) Market controls, including malpractice insurance

f) Peer group controls

4. The evolution of the ethical rules from the Canons (1908) to the Model Code (1969) to the Model Rules (1983, and current).

a) What are the costs and benefits of the shift from aspirational ethical standards to enforceable minimum rules?

(i) 
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