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Abstract
Confronted with the high toll of human lives that global poverty takes today, and the widening gap between the rich and the poor, a growing number of contemporary moral theorists and political philosophers have posed the question of what moral duties wealthy countries and individuals owe to the poor. Their answers could be divided in two main camps. Justice cosmopolitans, on one hand, emphasize the importance of building just institutions at the global level that stop harming the worse-off. On the other hand, assistance cosmopolitans emphasize the importance of aiding the needy, regardless of any past or present responsibilities that the wealthy may have toward them.

In this thesis I focus on what the needy may do for themselves in order to get out of their plight. I believe this is a necessary complement to the perspective where the materially privileged seem also to be the morally anointed to address the plight of the needy. My claim is that, given certain conditions – i.e. the agent is morally innocent, the resources are accessible, the owner is not equally (or nearly as) needy in the same relevant respect, and it is a last resort – an agent in need has a right to take and use any resources needed to survive. This right has the form of a claim over those resources; that is, a right which is correlated with a duty on their owner to give them away or to let them be taken and used by the needy – if the owner is present and aware of the relevant circumstances. If he is absent, meanwhile, the agent may take and use those resources, assuming that – had the owner been present – he would have recognized her right. Moreover, this right is morally enforceable, by which I mean that the agent may take and use the resources needed by actual force if the owner fails to comply with his correlative duty, even if this goes against the established laws and social mores.
I develop the normative framework of this cosmopolitan right of necessity and its correlative duty of humanity (as I call them in continuity with a long-standing philosophical tradition), based on the accounts of Samuel Pufendorf and Francis Hutcheson. Because they give different justifications for this moral relation (the former, contractarian-based; the latter, utilitarian), my aim is to persuade readers of both leanings that it is not contradictory, but follows from the very principles of these theories to accept the existence of such a duty and right. I then refer to the implications of accepting this principle as part of a cosmopolitan morality, and present some contemporary scenarios where it may be applied.
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Chapter 1
Introduction

“There are 925 million undernourished people in the world today. That means one in seven people do not get enough food to be healthy and lead an active life. Hunger and malnutrition are in fact the number one risk to the health worldwide – greater than AIDS, malaria and tuberculosis combined.”

“More than 3.5 million people die each year from water-related disease; 84 percent are children. Nearly all deaths, 98 percent, occur in the developing world.”

“An estimated 1.29 billion people in 2008 lived below 1.25 USD a day.”

“The incomes of the world’s top 1.75% earners exceed those of the bottom 77%.”

In 2009, the top 1% of U.S. households owned 35.6% of the nation’s private wealth. That’s more than the combined wealth of the bottom 90 percent.”

The first three statistics above are enough to give a flavor of the scale of world poverty today and the high toll it takes on human lives. The last two point to a widening gap between the lives of those in need and the lives of those who have resources in abundance. Together, they are the raw material from which a growing number of contemporary moral theorists and political philosophers over the last decades have posed the question of what moral duties (if any) wealthy countries and individuals owe to the poor.

Given the vast amount of literature on the subject, one could expect also a vast array of positions. However, at least regarding the essentials (and without fear of oversimplifying), most of the answers to this question so far could be classified in two groups, depending on which kind of duties they emphasize.

On one hand, there are those that I hereafter label as justice cosmopolitans, who answer this question from a global justice perspective. As Thomas Pogge, one of its most prominent exponents, explains, the focus of this view is “the causal and moral analysis of the global institutional order against the background of its feasible and reachable alternatives.”
 To design and redesign international and supra-national institutions so that they do not cause insecure access to the objects of basic human rights in a foreseeable and avoidable way is the goal of Pogge’s position, inspired by the Rawlsian conception of justice as the first virtue of social institutions. The implication is that those who are better-off under the current structure (and especially those who have greater influence and bargaining power) have, above all, negative duties not to support or participate in the creation of global institutional arrangements that fail to meet this objective: “not to uphold injustice, <and> not to contribute to or profit from the unjust impoverishment of others.”

While the coercive global order, in Pogge’s view, is directly responsible for the unfulfilled human rights of the poor, the individuals that participate in it are indirect contributors, and should stop being so. It is assumed, thus, that there is a causal – though indirect – connection between the plight of the former and the actions of the latter.

By contrast to justice cosmopolitans, assistance cosmopolitans – as I tag them from now on – emphasize assistance (or beneficence, charity or humanity) as the main moral duty that the global wealthy owe to the global poor. Whereas justice cosmopolitans trace causal connections between the actions of the wealthy and the plight of the poor in order to ground the duties of the former, assistance cosmopolitans simply look at the jaw-dropping economic and social inequalities in the world today and conclude that those who are in a position to aid are failing to do enough to diminish the total amount of suffering.
For Peter Singer, the most prominent assistance cosmopolitan, there are no excuses to continue failing on this duty, especially given at what little cost the better-off can actually help. He formulates his argument for an obligation to assist thus: “If it is in our power to prevent something bad from happening, without sacrificing anything nearly as important, it is wrong not to do so.”

Considering – as he claims – that never before has the world seen so many rich people (“there are about a billion living at a level of affluence never previously known except in the courts of kings and nobles”
), ‘saving’ the lives of the 1.29 billion living in abject poverty is presented as a relatively cheap moral task, which makes it all the more appalling not to do something about it.

Depending on what they think is the minimum morally required from those in a position to help, assistance cosmopolitans go from those who, on one extreme, demand that the agents give away pretty much everything that they have (like Singer himself, especially in his earlier writings on the subject
), to those who argue for a more or less demanding duty to help the poor to be balanced against other moral considerations, such as one’s engagement with certain life-enhancing goods;
 the aggregative (and not iterative) personal cost already undertaken by the agent for similar purposes
; and the possibility that continuing to help would pose a “significant risk of worsening one’s life”.
 Assistance cosmopolitans in general propose that this positive duty to aid should be exercised mainly through governmental and non-governmental agencies, while some more ambitiously also seek the institutionalization of aid at the supra-national level, via some sort of cosmopolitan taxation.

This is an extremely summary presentation of the positions espoused by justice and assistance cosmopolitans, and I will go back to them later in more detail. It should be enough, however, to make the following point clear: despite the different justifications offered, both sides of the debate focus on the question of what the well-off are doing that has a detrimental impact on the lives of those in need, or what the well-off are failing to do that would have a beneficial impact on them; and therefore, on the duties thence derived. Even when the suggestion is that the world’s rich are violating the human rights of the poor
, the conclusion is that we, the lucky ones (and, not surprisingly, philosophers and moral theorists always fall on this side of the division), ought to fix the problem by upholding our duties of justice, or assistance, or both.
As a necessary complement of this perspective, where the materially privileged seem also to be the morally anointed to address the plight of the worse-off, my purpose in this monograph is to focus on the other side of the coin and ask the following questions:

Given certain conditions, does an agent in need have a right to take and use someone else’s resources in order to get out of her plight?
If she does, what kind of right is it and is it correlated with any duties on those who own the resources needed?

If it is, may these duties be enforced on the latter, if they fail to comply?

And, what does this enforceability amount to?

Instead of taking the needy to be more or less passive recipients of whatever the wealthy decide to do on their behalf (by default, this is how they get mostly characterized in the current debate), I start from the assumption that they are functioning agents, and that more needs to be said regarding the moral role they may play in such a scenario.
To answer these questions becomes all the more pressing if one looks at some straightforward figures. Applying his own estimations, since Pogge first published his book, World Poverty and Human Rights, in 2002, 180 million people have died prematurely from easily preventable, poverty-related causes, and 18 million more keep being added to that grim list each year.
 If this really constitutes the largest (if not the gravest) human rights violation in the history of humankind, as Pogge contends,
 and if those who are perpetrating this massive violation persist doing so, it is timely to ask what those whose very self-preservation is at stake may do for themselves, at least while the better-off actually start fulfilling their institutional negative duties... if they ever do.

Regarding global assistance, meanwhile, a quick look at the amounts donated to the poor by rich citizens and countries through NGOs and governmental aid agencies in the last years, and at the actual efforts to put in place international or supra-national mechanisms such as a global tax, indicate that the majority of those who ought to aid are failing to do so, even if this comes at a minimal cost to themselves.
 In this context, to ask whether those in need may take the matter into their own hands and for their own benefit is not out of place, especially if they manage to do so at a small cost for the other party, i.e. the affluent billion.

1.1 Food, clothes and timber
What triggers the main questions of this project, then, is the current global state of affairs and its gloomy statistics regarding world misery: to say that the 1.29 billion who live on less than 1.25 USD a day are only living in poverty sounds like a euphemism, to say the least.
 My aim, however, is quite limited. That is, to offer a normative analysis of relatively simple cases of need, where an agent can save himself by taking or using someone else’s resources. Not all of these cases resemble in an obvious way those most commonly encountered in the global poverty debate, but my contention is that thinking through them might give us hints as to how to deal with at least some situations that arise on a daily basis in the global arena. Clarifying our moral judgments and the principles that we apply in concrete and quite delimited cases like the ones offered below is, I believe, a necessary step before tackling more complex questions.
As it usually happens in moral philosophy, these cases are not new, but inspired by an old idea; an idea that first gained momentum among Christian theologians and thinkers at the end of the twelfth century, and was part of the philosophical jargon well into the mid eighteenth century. The idea was that of a right of necessity, and the following were the sort of cases used to exemplify it:
Victuals and Clothes: “A man, through no fault of his own, happens to be in extreme want of food and clothes necessary to preserve him from the cold, and all his attempts to procure them from those who are wealthy and have resources in abundance have failed. Now the opportunity presents itself to get what he needs either by force or secretly.”

Does the man in this situation have a right to go ahead? If he does, what kind of right is it, and does it correlate with a duty on those who own the food and clothes that he needs?

Dam: “A populous city or country is endangered by the failing of a dam or dike, and the lives as well as the fortunes of thousands of innocents are at stake. There is store of timber fit to support and repair it, at hand; but the proprietor is absent, or refuses the use of it, and the danger is immediate, allowing no time to obtain materials elsewhere.”

Do the villagers have a right to take the timber? If they do, what kind of right is it, and does it correlate with a duty on the owner of the store of timber?

Moreover, in both cases, if there is such a duty, what are the implications of failing to comply with it?

If I may rush the answers, my aim is to persuade the reader that, given certain conditions – to wit, the agent is morally innocent, the resources are accessible, the owner is not equally (or nearly as) needy in the same relevant respect, and it is a last resort – an agent in need has a right to take and use the resources needed in order to get out of his plight. This right has the form of a Hohfeldian claim over those resources; that is, a right which is correlated with a duty on the owner of those resources, to give them away or to let them be taken or used by the needy – if the owner is present and aware of the relevant circumstances.
 If the owner is absent, meanwhile, the agent may use and take those resources, assuming that – had the owner been present – she would have recognized his right. Moreover, I call this right morally enforceable, by which I mean that the agent may take and use the resources needed by actual force if the owner fails to comply with her correlative duty, and even if so doing goes against the established laws and social mores.
These statements constitute the core thesis of this monograph. They are relatively simple, and the complexity will come, above all, from explicating the main concepts and applying them to different scenarios.
In order to achieve that goal, I develop a normative framework inspired by the accounts of the right of necessity and its correlative duty of humanity (as a I call them hereafter, in continuity with a long-standing philosophical tradition), offered by Samuel Pufendorf and Francis Hutcheson. Because these authors give different justifications for this moral relation (the former, contractarian-based; the latter, utilitarian), my aim is to persuade readers of both leanings that it is not contradictory, but follows from the very principles of these moral theories to accept the existence of such a duty and right. Having done this, I refer to some contemporary scenarios at the global level where this right may apply; more specifically, I ask whether a starving fishing community may turn to piracy in order to support themselves, if the natural resources they relied on for subsistence have disappeared;
 whether a group of farmers facing starvation as a consequence of a prolonged drought, and neglected by their state, may take and consume the fresh produce grown for export by the neighboring agribusinesses;
 and whether illegal practices such as shoplifting and pickpocketing may be justified in terms of necessity. These cases appertain to the global justice/global assistance debate insofar as they involve individuals who are not tied by any other link than by their common humanity. This common humanity gives us sufficient reason to ask what moral rights they hold against each other, and what moral duties correlate to them, independently of any institutional, societal, political or economic affiliations. This is the reason why I take this right and duty to be cosmopolitan in nature.
Until the end of the twelfth century, in a world where massive famines and chronic poverty were a constant and very present threat, the sermons delivered to the Christian congregations – following the doctrine of the Church Fathers – focused above all on what the rich ought to do in the face of such suffering and deprivation. “Feed him that is dying of hunger; if thou hast not fed him, thou hast slain him,”
 famously commanded Saint Ambrose of Milan. For the needy, meanwhile, the recommendation was that to starve was preferable than to sin; in this case, by stealing from the rich man’s estate.

Today, in a world that has never seen so much wealth and so much misery confronted with each other at the same time and even in the same places, side by side, moral and political theorists appeal to their affluent audiences much in the same vein of the Church Fathers, in order to make them conscious of their duties. “What if I told you that you, too, can save a life, even many lives?”, asks Peter Singer to his readers.
 “I invoke the very core of [Western] morality: that it is wrong severely to harm innocent people for minor gains”
, reminds us Thomas Pogge, in an effort to make the more empowered in our global society realize that they must change those institutions that allow foreseeable and avoidable human rights deficits to persist in a massive scale. Although these and other related discourses are mostly founded on the rights of the needy
 (human, basic, social, or whatever they get called
), little is said of what these rights entitle their holders to do for themselves.
Just as, at the end of the twelfth century, a small group of Christian theologians and philosophers started questioning the standard patristic teachings regarding how to deal with poverty and misery, and looked at the problem from the other side – namely, not from the armchair of the wealthy landlords, but from the place of the destitute – here I propose to follow that same path. My objective is to give a clearer view of what kind of right a person in need has, given certain conditions, and what is meant by saying that the owners of the resources needed have a duty to give the latter away, or to let the needy take and use them. In other words, my objective is to give a clearer view of what, given certain conditions, the needy may do for themselves and what, under those same conditions, those who own the resources needed ought to do for the needy.
In the remainder of this introduction I offer an initial clarification of some key terms that I use profusely in the coming chapters and, not to disappoint expectations, I say something more about the proposed scope and limits of the thesis and the methodology to be employed.
1.2 Whose right, which duty?
Duties and rights are heavily loaded moral terms that need to be defined before proceeding. Other terms, like agent, need and enforceability also require explication. Moreover, something needs to be said regarding some neologisms that I introduce, like moral enforceability. Because one of the main aims of this project is precisely to clarify what kind of right I take the needy to have, and what kind of duty is correlated to it, what follows has to be taken as a prefatory note, to which more content and detail will be added in due time. 
I say first that, given certain conditions, an agent in need has a right to take and use the resources needed from their owners in order to get out of her plight.
I understand by agent a person or a group. By the latter, I mean an aggregate of individuals that come together by virtue of contingent circumstances, and not by virtue of any institutional or political arrangements. Thus, I consider a family, a small village and a number of people randomly united (for example, some passengers in a boat) as a group. I leave out of this denomination complex-functioning entities such as nation-states, businesses, and other human organizations. I also leave out from this denomination more abstract collectives, such as those composed by people of a certain race, culture or religion. The reason for this stipulation is that I do not think that one can meaningfully ask the question whether a country, a company, or a Church – to put some examples – may have a right of necessity in the basic sense in which I propose to understand it. Or, if they do, I take it that what we are then talking about is the right of the individuals that compose them, rather than the rights of the overall collective, over and above its parts. (As will be seen later, this is one of the main differences between my account and that of war cosmopolitans, whose basic unit of analysis are poor countries which may wage war against the rich as a matter of self-defense.)

By need, I mean material need of the sort that threatens one’s bodily integrity and life, such as the lack of food, water, basic clothing, shelter and health care.
 When someone is in a state of need, what she is lacking is thus some or more objects from this minimal set, required to preserve herself even in a pre-institutional, pre-legal setting. Depending on the circumstances, to this list may also be added certain things whose lack might contingently threaten one’s survival – as in the Dam example offered above, where what is required is a stock of timber to reinforce a dam that will otherwise break, killing hundreds of innocents.

Regarding the right of the agent to get out of her plight
, I mean by it that, independently of any societal or legal arrangements
, the agent is entitled to perform certain actions without the interference of others, or to expect that certain actions be performed by others as her due. By defining right in such a way, I am therefore assuming – pace Benthamites – that there are such things as moral rights, which need to be distinguished from legal and societal rights.
 These moral rights are not otherworldly, esoteric posits, but – as Joel Feinberg points out – “common parts of the conceptual apparatus of most if not all of us when we make moral (...) judgments.”
 In fact, that they have separate existence is best seen in cases where we judge that the legislation and/or the social practices go against what we deem as a right of a person or group. As this monograph progresses, it should become clearer that the right of necessity shines more clearly precisely in this kind of situation.
Finally, I take the owner of the resources to be an individual or collective whose property is needed by the agent to get out of her plight in the given circumstances. By contrast to the more restrictive definition of group that I proposed for the needy party, I include under the denomination of collective any institutional, religious, economic and political association, and other types of human organizations, more or less structured. I leave out, however, more abstract collectives such as races, cultures and religions. This asymmetry is justified by the fact that, while it does not make sense to talk about the right of necessity of a country, company or Church (unless we are talking about the rights of the individuals that constitute them), it does make sense to say that a country, company or Church may own certain resources that are badly needed by someone.
Having said this, there is an important caveat regarding who may be considered to be the owner of the resources needed: not everyone in the world who owns the objects or resources needed becomes automatically this party, although everyone in the world who owns the needed objects or resources may potentially be so. For the former to be the case, the latter’s property must be accessible to the needy agent to take and use, at the point in time and space where she requires them. As will be explained in more detail in Chapter 6, this means that, most of the time, the physical proximity of the needy agent to the resources needed will be a condition for the owner of those resources to be signaled as the duty-bearer. Meanwhile, the physical proximity between both parties may not always be enough to create such a moral relation. For example, an otherwise ‘resourceful’ person may not be considered to be in a position to help, if his resources are not accessible at the time and spot where they are needed.
My next statement is that the needy have a right in the sense of a Hohfeldian claim; that is, a right which correlates to a duty on the owners of the resources needed, if they are present and aware of the relevant circumstances. This point therefore relates to the form of the right and duty in question.
When I say that A has a right to take and use the resources needed, I mean that A has a right against some other agent B to φ, where φ is an action of B that is needed by A to get out of her plight, and B is the party in a position to help as defined above. This action of B may consist either of letting A take and use some specific object x that belongs to B without interference, or giving x to A. This object x is a material resource of the sort that, in the given circumstances, it can fulfill A’s need.
That A may take and use x, or demand from B that x be given to her means that it is morally permitted for A to do so, even if this goes against the established laws and the societal rules.
That A has a claim in the Hohfeldian sense then means that A’s right against B to φ is correlative with B’s duty toward A to φ. In the case in point, A’s right to get out of her plight is a claim against B to let her take and use x, or to be given x by B. The correlative of this is that B ought to let A take and use x, or give x to her directly.

A right in this sense thus has to be distinguished from what Hohfeld calls a privilege.
 If A has a privilege to φ, this means that A is at liberty to φ, i.e. she has no duty either to φ or not to φ. Moreover, having this privilege does not entail that A has a claim against other parties to φ. In the case in point, if the needy agent merely had a privilege to take and use the resources needed, this would mean that, given certain conditions, she would be morally at liberty to do or not to do so; namely, to take and use some needed object x from its owner, or to demand x from him. This, however, would not necessarily correlate with any duties of non-interference on the latter, either to let the needy take and use certain material resources owned by him, or to give them to her. What is more, the needy’s privilege to take and use the resources needed could well collide with the privilege of the owner to defend his property against intruders... needy or not.

The third statement in need of explication concerns the form of the duty of the owner of the resources needed. I understand this duty to be morally enforceable.
Because Hohfeld’s division between rights and duties lies within the legal realm, it is not surprising that a failure to comply with one’s duties may result in concrete sanctions enforced by the law, insofar as this failure has violated the legal rights of some other agent. When applied to the moral realm, however, it is not obvious that failure to comply with one’s moral duties may always result in some concrete sanction and, even if it did, it is not obvious how this sanction may be determined.
This disanalogy is due to the fact that, unlike legal duties, when we talk about moral duties we include under the same umbrella both those actions that we owe to others as a matter of right, and those actions that we should do simply because they are right (without there necessarily being a specific right-holder). In other words, it is not the case that failing to comply with one’s moral duties always violates someone else’s right.
In fact, a quick survey of the plentiful literature on moral duties reveals that – removed the fears of extra-terrestrial punishment or eternal damnation – there is no agreement as to what consequences may follow from failing to comply with them, unless one is talking about the subset of moral duties that are also backed by legal or societal enforceability. Thus, for example, the violation of the moral prescription not to kill an innocent almost universally brings together with it harsh legal punishments; and those who repeatedly fail to fulfill the moral duty of honoring their promises are not incarcerated, but usually end up being distrusted and ostracized by their immediate social circles. By contrast, failure to comply with those moral duties that lack societal and legal enforceability does not seem to carry any concrete consequences such as the above mentioned.
When I say that the owner of the resources needed may be morally enforced to comply with his duty, what I am saying thus is not that he should be penalized by the standing laws or by the common morality prevalent in his social environment – which may make him, for example, feel ashamed of his moral failure. I am not denying this either, but my point is different: namely, that the needy agent who holds the right against him may go ahead and take and use his resources against his will, if he is not willing to comply. I thus distinguish the moral enforceability of a right and its correlative duty from its legal enforceability – as determined by the established laws –, and from societal enforceability – understood as the social sanctions used to nudge individuals to do or not to do certain actions that are, respectively, widely supported or rejected by the general public.
 
For a right to be morally enforceable, then, it has to be the case that the agent who holds it against some other may resort to self-help and take action, even against the latter’s will and even by force, if he fails on his duty. If the potential duty-bearer is absent, meanwhile, the agent’s right is morally enforceable in the sense that he may still take and use the other’s property without his explicit consent. This is based on the assumption that, had the owner been present on the scene, he would have approved of the agent’s conduct.

For a duty to be morally enforceable, correlatively, it has to be the case that the duty-bearer becomes liable to the use of force by the right-holder against him, or that his property become liable to be taken or used by the latter, if he fails to comply with his duty. I borrow the notion of moral liability from Jeff McMahan, although he applies it to a different case; namely, the liability to being killed. A person is liable to be killed, according to McMahan, when he has “acted in such a way that to kill him would neither wrong him nor violate his rights, even if he has not consented to be killed or to be subjected to the risk of being killed.”
 Analogously, what I am suggesting here is that someone’s property may be taken and used by the needy when the former has acted (or failed to act) in such a way that the needy may take and use his property without wronging him or violating his rights, even if he has not consented to this, and even if he does not consider himself as the duty-bearer in that situation. 
When I say that the owner of the resources needed has a duty that is morally enforceable, then, I am making quite a strong claim. Because of its weighty moral importance, it is not merely that failing to comply with such a duty betrays a horrible character, makes one blameworthy in the eyes of the other moral agents, or adds demerit points to one’s overall conduct. All this may be true as well, but what is distinctive about a duty so conceived is that, because of what is at stake by failing to comply with it – namely, the very subsistence of one or more innocent human beings –, this failure may carry with it effects that are palpable in the real world; specifically, the loss of a part of one’s property even against one’s will, and even against what the established laws and the social practices have to say on the matter.
1.3 Scope and limits
In his much quoted essay, “A Right to Do Wrong”, Jeremy Waldron characterizes what seems to be a standard belief in contemporary moral theory; namely, that individuals have the right to make certain choices within a certain range where they are not to be interfered with, even if these choices are morally wrong. One of these rights, according to Waldron, is that to do with our property what we wish, without external interference, even though we could use it for much worthier ends – more specifically, charitable ends. On his view, the decision of someone who has just won the lottery to spend all his money in champagne and horse races instead of giving it to people who badly need it is a sort of wrongdoing that should be tolerated by others, for the sake of protecting the individual’s freedom of choice, which is seen as paramount in liberal moral theory.

Rights to do wrong, however, are not without boundaries, and their moral legitimacy obviously hinges upon the rights of others. An important aim of this project is to show that, in the specific case of the right to do with one’s property as one wishes, one of those boundaries is precisely the right of necessity of others.

In one sense, the purpose of delineating a right to do wrong and the purpose of delineating a right of necessity are congenial: while the former formulates a moral requirement on institutions, and the latter formulates a moral permission for agents, they both seek to carve a protected space of free choice for the individual, a space which is deemed as essential both for his own well-being and for that of society as a whole. In another sense, however, they differ: in the former case, the main concern is to protect the autonomous sphere of those who already own the material resources, to do as they wish with them (or, at least, not to have them subjected to the needs of others) – a protection that is backed up by the laws, the police and the social conventions. In the latter case, on the contrary, the main concern is to protect the autonomous sphere of those who are lacking even the most minimal resources, by letting them get or demand the latter from its owners. This claim may initially provoke suspicion, especially in a world where the respect for private property – however petty and superfluous – is generally over-inflated by the law and common morality.
 My purpose is to show, however, that if we really want to take the human rights of the needy or the duty to relieve their suffering at little cost seriously, this much seems to follow.
I do not think of this project as contradicting the main positions in the global justice/global assistance debate, or as purporting to replace them, but rather as a necessary complement and follow-up. I am not disputing that the more affluent and influential ought to reform global institutions, so that these stop preventing the human rights of the poor to basic necessities from being fulfilled, as justice cosmopolitans contend. Nor am I disputing that it may be a great idea to donate five per cent or more of one’s total income to international aid agencies, in order to eliminate easily avoidable human suffering, as assistance cosmopolitans suggest.
 What I am saying is that, given certain conditions, those whose rights are being violated or whose suffering may easily be eliminated (according, respectively, to the justice and assistance cosmopolitan accounts) may take matters into their own hands and fulfill those human rights deficits or eliminate their suffering on their own initiative. This implies that they are morally permitted not only to demand what they need from the owners of the resources needed, but also to take and use their property if the latter are unwilling to comply.
To set the limits of this project more clearly, I mention four issues in the global justice/global assistance debate that I will not touch upon, although they may seem related to this topic at first sight. They concern the moral duties to distant and unrelated others; the legitimacy of cosmopolitan wars; the role of third parties acting on behalf of the needy, and the duties to promote the well-being of both near and distant others, over and above a minimal threshold.
The first issue that I leave aside is that of the potential duties that the well-off may or may not have toward the needy, when the resources of the former are not accessible to the latter. I thus leave out of the discussion the question regarding our moral duties to distant and unrelated others, when our property is inaccessible to them. I also leave out of the discussion the question of the duties arising between persons by virtue of their sharing a common institutional framework, especially when that framework has caused (or is causing) harm to one of the parties. That is, instead of trying to persuade the affluent, à la Pogge, that they have “institutional negative duties correlative with human rights”
 toward those – and only toward those – with whom they share an institutional framework, no matter how close or far they are, I limit myself to discussing the right that arises when an agent in need is confronted with someone else’s property, which he needs in order to get out of his plight – and on the correlative duty of the owner, if he is present and aware of the relevant circumstances. What triggers this cosmopolitan right of necessity and its correlative duty of humanity is then the simple encounter of a needy agent with the resources needed, regardless of any special links that may connect him with the owner of those resources.

A second issue that also falls outside the limits of this project is to decide whether the right of necessity of a big enough number of individuals could turn into a right of these individuals to wage war against those who fail in their correlative duties. Starting from Pogge’s contention that “[t]he continuing imposition of the global order, essentially unmodified, constitutes a massive violation of the human right to basic necessities”
, some philosophers have wondered whether poor countries may engage in a just (and even permissible) war against their rich oppressors.
 Although I find this question perfectly valid and definitely worth asking, it is set at a different scale than mine; namely, it focuses on states and countries, and not on individuals or groups in relatively small settings. That the individual right of necessity of persons in a certain country may add up to a collective right of war in legitimate defense is thus also a question that I leave open.
A third issue that I leave aside is the role of third parties acting on behalf of the needy in these scenarios. Contrasted with the lack of literature devoted to clarify what the needy may do for themselves to get out of their plight, even in face-to-face situations, it is paradoxical to find a fair bit of discussion revolving around what others may do for the needy in the global arena, sworn in as their representatives.
 While I do not preclude the possibility that the right of necessity may be a transitive right so that, if the right-holder cannot exercise it, she may transfer it to a third party who may exercise it on her behalf, I leave this topic open for future discussion. Coaxing others to become Robin Hood-like figures in the global arena may be a legitimate enterprise, but it is not the one that will occupy me here.
Finally, instead of trying to persuade the reader, in a maximizing utilitarian vein, that one ought to help those close and far, in order to promote the total good of the system, I focus on a right and duty that have as their aim the prevention of extremely bad outcomes – more precisely, the loss of lives or bodily integrity of persons, due to the lack of certain minimal material resources. This special moral relation, as I have repeatedly emphasized, arises only when certain conditions are met, one of them being that the resources required are accessible. Whether over and above this minimal threshold there are other moral rights that the agents may claim against others as individuals (independent of their sharing or not an institutional scheme), and whether these others have morally enforceable duties to satisfy those demands, is not a question that I will attempt to answer here.
1.4 A principle for whom?
At this point, it is necessary to say something about the kind of morality within whose framework I propose to accommodate this principle.

On one hand, one can think of morality from a god-like, omniscient point of view; from an external eye that judges everything that goes on within the world without taking part in it. On the other hand, one can think of morality as an action-guiding set of rules and beliefs that are publicly known and may be universally endorsed, with actual effects in the world – effects which can in turn be judged.

Furthermore, in the second case, one can judge the incentives that such a morality provides from two points of view: first, from the point of view of its concrete incentives; namely, the reasons for action that it gives to real, present or future people. And second, from the point of view of its ideal incentives; that is, the reasons for action that it gives to people if they were ideal adherents.
 As Thomas Pogge defines them, these ideal adherents are “agents who are fully rational, who fully understand the code and interpret it correctly, who are fully committed to comply with any requirements of the code, and whose circumstances and remaining interests fall within the normal range.”

In what follows, I do not say that the right of necessity and its correlative duty of humanity ought to be upheld though the heavens fall as a consequence. In other words, I leave aside the god-like point of view and understand the principle of necessity as residing within a morality that seeks to offer prescriptions and guide action in the real world.

Regarding the question whether I offer prescriptions for ideal or concrete adherents of such a worldly morality, my concern is with both. However, when I offer a justification for the principle, when I delineate the conditions required to exercise it, and when I claim that it ought to be upheld amidst the standard moral and legal norms (even when these rule it out), I am appealing to what agents ought to do if they behaved like ideal adherents that fully understood the principle, interpreted its conditions correctly, and fully complied with its requirements, without misusing it.
“Given that there are no fully rational agents who know all the relevant circumstances and interpret all the information correctly – let alone comply with the demands of morality – what is the use of the exercise I am proposing?”, some may ask here, and point to all the potential problems of going from the endorsement of this principle by ideal agents, to its concrete practice. Just to mention three:
 first, even if the real-world agents try to act like ideal adherents of the principle, there may be other principles that are weightier. Second, if real-world agents are not similar enough to the ideal adherents, it may turn out that the endorsement of the principle has no concrete effects at all – for example, because the agents are not aware of it, or do not care to comply with its requirements (especially if these sound too demanding to their ears). And third, the principle may give concrete incentives for concrete agents to perform actions that go against its very purpose. In the specific case of the right of necessity, the principle could give people a perverse incentive to pretend to be needy, on one hand, hoping to get the resources from complying owners who trust them. On the other hand, faced with its demands, the owners of the resources needed may transfer their investments to safer havens, far away from the claimants (legitimate or not), or put higher fences and fiercer dogs to guard their property and thus make it inaccessible to the needy.

I do not think, however, that the problems that arise in the concrete day-to-day application of moral principles (or any other principles or codes, for that matter) ought necessarily to deter us from upholding them. Let me give two examples. Norway’s taxation system provides all Norwegians with a secure welfare net, but this requires that the richest pay a considerable amount in taxes. In 2006, this fact gave a concrete individual, John Fredriksen (the richest Norwegian at the time), a concrete incentive to become a Cypriot and save thousands of dollars in taxes as a result.
 This, however, should not stop the Norwegians from keeping their tax system, but should rather make the citizens condemn Fredriksen-like attitudes. A second example is that, in a society where charity is profuse, there will certainly be individuals who will lie and cheat in order to be aided, even if they could do something for themselves and leave the aid for those who really need it. These misconducts, however, do not speak against charitable culture as such, but rather against its misuse by isolated individuals who could easily be detected if certain safeguards were put in place.
If I choose to focus on what our conduct as ideal adherents ought to be, and on how the principle of necessity would function under ideal conditions, it is because I do not believe that the primary role of morality is to make our principles match who we already are and what we already do, but rather the other way round. In this sense, I take the endorsement of a right of necessity and its correlative duty of humanity as inspirational; a goal to be achieved; a moral principle that we ought to recognize after careful reflection. To use yet another Poggean distinction, one can revise one’s moral principles in two ways. On one hand, one can ask whether these principles give ideal incentives that are “regrettable by its own lights”
 – namely, if they give incentives to its ideal adherents that are counterproductive by the very standards of those principles. On the other hand, one can ask whether those principles produce concrete incentives that are “regrettable by its own lights” (like in the two examples above). In this monograph, my underlying claim is that the right of necessity passes the first test. Insofar as answering it would lead me too far afield into the realm of moral psychology, social science and even public policy, whether it passes the second test is not a question that I engage with.
1.5 Anticipating some objections
Let me address some preliminary objections. These could be divided into the rule-utilitarian objection, that the principle is questionable in terms of its probable outcome, if it were to become a general rule; and the deontological objection, that the principle may fail to comply with the universality and publicity conditions, which are two of the “formal constraints of the concept of right”, as Rawls calls them
. In between, I also say something about the act-utilitarian suggestion of keeping the practice of this right in secret, in order to optimize its results. 
Throughout the discussion, I assume that there are enough material resources to provide every human agent with the minimum necessary to stay above the necessity threshold.
 That is, I assume that certain favorable conditions are present which make the exercise of this right materially feasible. Moreover, unless I specify it otherwise, by society I understand human society at the global, cosmopolitan level.
1.5.1 But suppose everyone did the same

Confronted with the principle that a person in need who is not responsible for her plight may take and use or demand someone’s resources when these are accessible, and that the latter ought to let them take and use them, or give them away, a rule-utilitarian will ask the following question: what would happen if everyone followed this rule? If the probable outcome maximizes the total well-being of society, then the rule should be approved; if it doesn’t, the rule should be discarded.

Now, there are good reasons to argue that accepting a rule that allows people to infringe on the property of others, and that requires the property owners to accept that infringement, would probably have all sorts of detrimental consequences for society and should thus be rejected. Some would point to the terrible incentives that such a rule would give. Above all, it would discourage industry and laboriousness, which are the very engines that keep society moving: why bother to work if it is morally permissible to always go and grab what belongs to someone else by claiming need? And why bother to work if the product of one’s efforts is never going to be secure again, and if the rights over our property will hinge all the time upon the needs of others? Governed by this rule, some would fear, the world could easily turn into Aesop’s nightmare: a place full of grasshoppers, where the ants have gone extinct.
This objection, however, focuses on the possible concrete incentives that following such a rule would have, and ignores that there are conditions attached to the principle that make legitimate appeals of necessity quite exceptional if one assumes ideal adherence. These conditions are spelled out in more detail in Chapter 6, but here is an advance, just to make the point clear. To begin with, only those who are not responsible for their plight may claim necessity. Moreover, not everyone who has the resources needed becomes automatically the duty-bearer, but only those whose resources are accessible to the needy agent, and who are not as needy as her in the same relevant respect. Also, as was said above, the need has to be such that it threatens the self-preservation of the agents: the right of necessity is not to be invoked to get a new TV, or a better car, or dessert after dinner; and it is a right of last resort, whose function is to protect the lives of innocent persons under dire circumstances. Bearing this in mind, rule-utilitarians should grant that such a principle (if exercised when the above conditions are met), does indeed maximize the total probable benefit and should thus be accepted.
The obvious counter-argument to this is that these circumstances are not exceptional at all but, on the contrary, crop up every day in the world as we know it. They are met when an affluent tourist wandering through a poor country is confronted with innocent children who have nothing to eat; they are met when big agribusinesses grows soy beans for export to feed cows and chickens in rich countries, while the small farmers in the vicinity are starving; they are met when those escaping from non-functioning countries arrive in foreign lands in precarious conditions, and have no means to satisfy their most basic needs, but to turn to this extreme mode of self-help. Furthermore, if one considers the 1.29 billion living on less than 1.25 USD (PPP) a day as agents in need, and bears in mind that at least 600 million of them are innocent children,
 this leaves the door open for an avalanche of claims on whomever happens to have resources at hand. Even if, at first sight, they appear to be exceptional – the counter-argument would continue –, the conditions needed to exercise this right are in fact met so frequently that avowing it (even if we all behaved like ideal adherents) would produce all sorts of unwelcome disruptions in society and should thus be rejected.
A hypocritical answer would be to say that, if that is the case, we should not reject the principle but simply make some cosmetic modifications to our world, so that the conditions needed for the right of necessity to obtain are never, or hardly ever, met. For example, the owners of the resources in question could shield themselves and their property from the needy, so that it is no longer accessible to the latter. They could simply stop traveling to poor areas and stop investing in poor countries, to avoid being confronted with the needy face to face, and to prevent their property from becoming a legitimate target.
 The police could become more repressive, to discourage innocent claimants from taking matters into their own hands, and immigration laws from affluent countries could become stricter, so as not to allow entrance to individuals who are likely to invoke necessity as a last resort.
A much more satisfactory response to this counter-argument would be the following: to ask the rule-utilitarian what he really means when he affirms that such a right would produce major disruptions, or that the consequences for society would be far more detrimental than beneficial. After all, can it be detrimental for society to have millions of innocent persons saving themselves by resorting to self-help? Isn’t it surely more detrimental to have all those millions dying prematurely and unnecessarily, just because those who could give or let part of their property be taken away (at small cost to themselves) neglect their duty? 

If by society is meant the better-off, whose chances of falling below the necessity threshold are very minimal, but whose chances of becoming the owners of the resources targeted are much higher, and if by detrimental is meant any little dent to their property, the counter-argument above makes sense. But then the rule-utilitarianism at play is not cosmopolitan at all, but parochial in its outlook and lacks generality; i.e. its ultimate units of concern are not all human agents, but only the luckier ones.
Accused of promoting a morality for the few disguised as general, the rule-utilitarian could retort that by society he truly means all human agents, and that by detrimental he really means bad for everyone at the global level, and not just for a small group. He could then invite us to imagine what would happen if this right were actually claimed, in a disorderly and uncoordinated fashion, by all those who are in a position to exercise it – even if in that society everyone behaved like ideal adherents to the principle. All sorts of problems would appear, among them: overly demanding moral requirements for those who are in a position to help (how many bananas would the affluent tourist in the poor country have to give away before complying with his duty?); unfair burdens, especially on the poor themselves (with no time for picking and choosing, the needy would probably resort time and again to those who are easy targets, and not necessarily to those who have more property to spare); a general feeling of insecurity, increased class division, less charitable dispositions (why be generous to the needy, if they may turn up any day and take one’s property anyway?); even overpopulation (why be shy about procreating if one knows that, as innocents, our offspring will always have a moral claim over someone else’s resources in order to stay above the necessity threshold?), etc. Worst of all, allowing claims of necessity to proliferate would not even be a good solution: because this right only allows people to take and use just enough to get out of their immediate plight, the needy would most likely keep falling under the line and resorting to this moral prerogative endlessly, with no overall benefit except that of bare survival. On top of all that, if the exercise of this moral prerogative became frequent, after a while there would not even be affluent people from whom to claim resources anymore! In such a scenario, everyone would avoid accumulating property because doing so would only attract those claiming necessity. Surely, the rule-utilitarian would conclude, considering all these very probable bad effects, we should ban such a principle from general morality!

What we need instead, the rule-utilitarian would probably conclude, is a general rule to the effect that everyone contributes their fair share to a common global fund, for example, so that this fund provides for every human agent a minimal set of things that prevents him from falling into necessity. Just as the modern welfare state has aimed at doing this at the domestic level, we should try to devise a similar mechanism globally, in such a way that the number of people likely to fall below the necessity threshold is sharply diminished.

I do not intend to dispute this. On the contrary, I tend to agree that the best way to solve the problem of extreme poverty globally is through institutional rearrangements at the domestic, national and international level. While these are put in place (if they ever are), however, the question remains of what those who are needlessly suffering may do for themselves. If they cannot afford to participate actively in the democratic processes to reform institutions, should they sit down and wait until those reforms are made? That seems too much to demand from them. Actually, one could even argue that a good trigger for these reforms to happen would precisely be a scenario where claims of necessity become more and more common, so that the plight of the needy becomes more and more salient for those who are in a position to help (who are also usually those who are in a position to change the institutional framework). Even though the short and mid-term consequences of having such a right exercised routinely could be bad, the good long-term consequences could probably justify a messy interregnum. This is, of course, a hypothetical claim that may well be contested, but it is no more hypothetical than the claim that tolerating such a moral rule would bring chaos and should be avoided at all costs.

Summing up, I have presented possible objections to the right of necessity from a rule-utilitarian perspective, and have sought to reply to them from within that same framework. To the objection that such a principle should be rejected, insofar as it would threat to destroy the very foundations of society (namely, the institution of property and the incentives for industry and commerce attached to it), I replied that this fails to take into account the conditions set for this right to be legitimately exercised. To the counter-objection that the conditions required to exercise this right are met often and not exceptionally, so that its acceptance would create chaos nonetheless, I replied that the latter is a hypothetical claim that may be contrasted with this other: namely, that although the consequences may be very bad indeed in the short and even mid-term, the regular practice of such a right could bring about a good outcome overall – for example, by putting pressure on those who own the resources at stake, to hurry the institutional reforms that will lead to a cosmopolitan system where hardly anyone falls under the necessity threshold.

While these replies to the rule-utilitarian objection come from within its same framework (i.e. they give reasons as to why turning the right of necessity into a generally accepted rule could indeed lead to the best outcome overall), one could also respond by rejecting the very principle over which rule-utilitarianism is founded. One way to do this is to take the act-utilitarian path and accuse rule-utilitarians of worshiping certain moral rules even though, in specific cases, acting in accordance with them decreases the total amount of good (or well-being, pleasure, satisfied preferences, happiness, etc.) Another way is to reject utilitarianism as a whole as the guiding moral principle and say, in a deontological fashion, that there are certain rights that individuals ought to be free to exercise, independently of the inconvenient outcomes they may generate, and that the right of necessity is one. From within that deontological framework, however, it could be replied that the formulation of such a right fails in two regards: universality and publicity. To these views I now turn.
1.5.2 Do it, but do it secretly
In his “Outline of a System of Utilitarian Ethics”
, J.J.C. Smart presents us with the case of an out and out act-utilitarian who has to give moral advice in a society governed by a magical taboo ethics. Aware of how ingrained those taboos are in the people’s minds and attitudes, and realizing the chaos that could be brought about if they started doubting those taboos, he decides that even though this magical ethics is markedly inferior to his rational moral theory, he should praise it instead of criticizing it, on act-utilitarian grounds.
 By separating the utility of the action from the utility of the praise, thus, act-utilitarians can commend certain standard rules (like here, with a regard for their good consequences and their ability to influence good behavior overall), even if they are performed for what he thinks are the wrong reasons (in this case, pure irrational superstition). Of course, if that same act-utilitarian realized that secretly skipping those rules on certain occasions would maximize the good consequences, then he would skip them. And he would prescribe that same course of action (most probably through a classified memo) to other act-utilitarians under similar conditions.

Now, imagine a society similar to the one described above, where there is a taboo around people’s possessions. No matter how petty or superfluous, whatever is my property, in that society, is immediately coated with a sacred aura and becomes inaccessible and unavailable to others, no matter how badly they may need it (unless their owner chooses to be generous and give it away). The social practices and the laws reinforce this taboo, and no one (or hardly anyone) stops to question it. After all, it is on this basis that persons are kept industrious and the economic system keeps moving, which is thought to be a sufficient reason to abide by the rule. It could happen, however, that in such a society more and more people come to be deprived of the most basic things in order to lead their lives, and the only way to get them is by taking someone else’s property. Some then propose that, under those circumstances, people should be allowed to claim a right of necessity, and get what they need with or without the approval of the owners of the property in question. What would the act-utilitarian say to this?
Most probably, a Smart-like recommendation would be to reject this idea in public, given the force of the property taboo in place. While paying lip-service to the value and importance of the standard rules, however, the act-utilitarian would agree that it may be perfectly acceptable to exercise this right secretly, in order to get the best of both worlds: general tranquility and order, and a better outcome overall.

But one could object to this act-utilitarian conclusion on their same grounds: maybe it is not the case that the best outcome overall will be attained by keeping the social and economic order as it is, while accepting the exercise of this right only in secret. After all, the number of people who would actually be able to exercise it without getting caught would surely be very small, compared to the number of those whose needs would remain unsatisfied. Moreover, if they did get caught, the act-utilitarian would prescribe accepting the punishment, thus reinforcing instead of helping to change a harmful status quo.

Given the problems that act-utilitarianism faces as a practicable moral theory, a more plausible objection comes not from within, but from without their framework: namely, that by making the rightness of every action depend on the goodness of the state of affairs that it is expected to bring about, it precludes the possibility that some moral actions may not have the best consequences, but still be right.
1.5.3 Universality and publicity
One last objection to attend is posed by those who care about rights more than about optimal outcomes, but may nonetheless question the universality and publicity of the right of necessity. In his Theory of Justice, John Rawls mentions these two conditions as necessary features of any principle of justice (or any ethical principle in general) chosen to rule a society of free and equal individuals.

The problem with the right of necessity, it could be thought, is that it cannot be universal in application; that is, it cannot be intelligently and regularly followed by everyone without becoming self-contradictory or self-defeating.
 Moreover, if we granted – in an act-utilitarian fashion – that this principle would work as long as it were followed secretly by some, while others keep following the standard rules, this would be one more reason to reject it: the principles ruling a society should always be publicly known and widely recognized by all.
It is plausible, however, to defend both the universality and the publicity of a principle like the right of necessity from a contractarian standpoint, which is the one from which Rawls himself starts.
 Put behind a veil of ignorance, as in Rawls’s thought experiment of the original position, one could ask the parties choosing the principles for a just society of ideal adherents and full compliers: Would you agree to include in the original contract an exceptional prerogative so that, given certain conditions, if those that you represent are put in a situation of need they may take and use someone else’s property in order to get out of their plight? Or, seen from the other side, would you agree to include an exceptional prerogative that, given certain conditions, allows others in a situation of need to take and use the property of those that you represent or demand it from them? My contention here is that the parties in the original position would accept to include such a last-resort exception, especially if they don’t know in what place those that they represent will be, once the hypothetical veil has been lifted.

Moreover, it could be argued that leaving the right of necessity as a last resort prerogative in such a society would help to test the overall health of the latter: an increase in the number of legitimate claims of necessity (unless produced by unexpected cosmic events or third-party intervention) would probably be a symptom that some social, economic or other institutional mechanism is not working properly and should be attended to; conversely, a decrease or near absence of such claims would probably be the best sign that such a society takes the rights of its members seriously or, at least, seriously enough so that nobody falls under a minimally acceptable material threshold.
1.6 Methodology
To arrive at the answers advanced above, I rely on two methods. One is to resort to the history of philosophy and analyze different accounts of the right of necessity and its correlative duty of humanity grounded on distinct moral principles. Another method is to ask you, the reader, to put yourself in the shoes of the agent in need and make a candid and impartial judgment of what he may do in the cases under examination. This candid and impartial judgment, as I explain below, is inspired by Adam Smith’s concepts of imaginative sympathy and the impartial spectator.
1.6.1 The aid of history
As was said above, in the late Middle Ages the idea that people in need could rightfully take and use the material resources of those who were not in such dire straits became popular among Christian theologians, who wanted to deny that to starve was morally preferable than to take and use someone else’s property to stay alive. With variations, this idea persisted and expanded into the realm of philosophy, where it was developed and expounded by different thinkers well into the eighteenth century; among them, Thomas Aquinas, Hugo Grotius and John Locke.

In this monograph, I refer briefly to Aquinas’s and Grotius’s accounts, but focus above all on the last thinkers in this tradition to incorporate the right of necessity as part of their moral theories: the modern natural law theorist, Samuel Pufendorf, and the Scottish sentimentalist and forefather of utilitarianism, Francis Hutcheson. I choose these authors for two reasons.

The first reason is that both devote an important part of their moral theories to argue for a right of necessity and, arguably, they offer the most extensive and detailed philosophical accounts of such a right from within a secularized framework of natural law.
 Moreover, more or less explicit in their accounts, there are a number of conditions that have to be present in order for this right to be claimable in the Hohfeldian sense, and for its correlative duty to be morally enforceable, as defined above. It is not for the sake of historical curiosity, then, that I focus on these accounts, but because they provide valuable material from which to reconstruct a normative framework for the right of necessity and its correlative duty of humanity that could serve us today.

The second reason for using Pufendorf’s and Hutcheson’s theories as the main sources from where to build a model for the right of necessity is that – despite agreeing on the existence of such a right, and on the conditions for its exercise – they appeal to very distinct moral principles to ground it. Starting from a contractarian standpoint, Pufendorf offers a justification based on individual rights; more precisely, the right of self-preservation.
 As a proto-utilitarian, on the other hand, Hutcheson understands the right of necessity as a corollary of what he calls “the first principle of the law of nature”
, which is to promote the greatest happiness for the greatest number. Thus, when an innocent agent can save herself at little cost (i.e. when the benefit greatly outweighs the harm) skipping the standard rules is justified. By offering these two very different justifications for one and the same principle, my purpose is to appeal to readers of both leanings, and show that this concept may be coherently couched under these distinct moral theories.
This methodological approach could be understood as top-down, insofar as it starts from general and universal moral statements, in order to deduce from them more detailed prescriptions.
1.6.2 Imaginative sympathy
The cases presented under the section “Food, Clothes and Timber” were narrated in the third person, inviting the reader to assume the perspective of an external observer and to make a moral judgment from that stance. Asking you, the reader, to exercise your imaginative sympathy and to put yourself in the place of those in need in order to form your moral judgment is the second method I propose to use. This method is inspired by Adam Smith’s idea of using our imaginative sympathy and taking the stance of an impartial spectator when making our moral judgments, trying as best as we can not only to change circumstances with the person principally concerned, but also “persons and characters”.

The impartial spectator, moreover, has to be well-informed and attentive. By well-informed, I mean that she is not only aware of the external manifestations of feeling of the persons under judgment, but is also aware – as far as is humanly possible – of the causes that provoked those feelings, the effects they are likely to produce, and the knowledge that the agents themselves have of the situation they are in.
 By attentive, I mean that the spectator is willing to sympathize with the person: someone could be very well-informed about a certain matter, and still react callously, without making the effort to really enter into the particulars of the situation. An attentive spectator, on the contrary, is sensitive to that information and judges accordingly.

Regarding impartiality, meanwhile, it does not have to be understood as the quality of an ideal observer as conceived by ethical absolutism: “omniscient with respect to non ethical facts (…) omnipercipient (...) disinterested (…) dispassionate (...) consistent (...) and, in other respects (…) normal”!
 Far from that, impartiality has to be conceived as a humanly attainable attitude, whereby at the moment of judging we conceive ourselves as what Smith defines as an “impartial spectator”: someone who, like a good judge, evaluates the agent’s conduct candidly and equitably, as if his interests and those of the persons he cares about were not affected at all by it.

In contrast to the top-down method, that derives particular prescriptions from more general principles (and classifies different cases accordingly), this could be labeled as a bottom-up approach, that starts from the assumption that moral agents will largely agree on their judgments of certain specific cases, if they evaluate them as impartially and attentively as possible, and take into account the relevant information available.
1.7 A brief outline
This monograph is divided in two parts.

In the first part I trace the idea of a right of necessity (and its correlative duty of humanity) to its origins among Christian theologians and canonists in the late Middle Ages, to then present the accounts offered by Hugo Grotius, Samuel Pufendorf and Francis Hutcheson, in the seventeenth and early eighteenth centuries. How these authors justify this right – the first two from a contractarian, and the third from a proto-utilitarian stance –, what conditions they deem necessary to exercise it, and what tensions they face within their accounts are the questions on which I focus.

In the second part, I point to a normative gap in the contemporary literature on global justice and global assistance: namely, a discussion of what basic subsistence rights entitle their holders to do, when they remain unfulfilled; and what the moral consequences are for those failing on the duties correlative to those rights. I then suggest what a cosmopolitan right of necessity would look like, and present four scenarios inspired by real-life cases where it may be invoked today. I conclude with some thoughts on the implications of accepting the existence of such a right, both for potential claimants and duty-bearers, and point to some pending tasks that deserve further exploration.
PART I: HISTORICAL ACCOUNTS
Chapter 2
The right of necessity as a revival of the right of common use
Although the question of what moral duties the global wealthy owe to the global poor might sound like a novel topic in moral theory and political philosophy, what is really novel about it is its global scope. In Western society, the idea that the wealthy had stringent moral duties toward the needy, and that these had a legitimate claim against the former was already present at the end of the twelfth century in Europe, when a group of Christian theologians and canonists started questioning whether it was really the case that it was better to starve rather than sin (namely, by stealing to survive), when those who had a duty to aid had failed to do so. Their conclusion was, rather, that a person in extreme necessity may rightfully take someone else’s property with or without his consent to get out of her plight, and that by so doing she was not committing a sin by stealing, but just using what was common by natural law, before any human laws had been established.

It is from this framework that the early modern natural law theorists inherited and developed their own accounts of an exceptional right of necessity; that is, a minimal human right to subsistence where the latter was threatened. Well into the eighteenth century, that such a right existed was more or less a standard assumption of moral and political philosophers in this tradition. (That it was matched by a duty to give one’s property away, or to let it be taken and used, was a more contested point). Formulations of the right of necessity can be found on the writings of Francisco de Vitoria, Thomas Hobbes, Hugo Grotius, John Locke, Samuel Pufendorf, Gershom Carmichael, Jean Barbeyrac, Francis Hutcheson, Emmerich de Vattel, and others.

Before going on to examine in more detail the accounts of Samuel Pufendorf and Francis Hutcheson (which are, I suggest, the most thoroughly developed on this matter), in this chapter I present the arguments offered by Christian theologians and canonists to justify this right with its corresponding duty, mainly based on the idea of common use of the earth and its resources. I then pause on Grotius’s account, which I take to be transitional. On one hand, he still relies – as do his predecessors – on the argument of common use. On the other hand, he purports to give this right a secular justification, which could be endorsed by all moral agents, independently of their religious creed. This latter goal, in fact, could be seen as one of the trademarks of the early natural law theorists, beset as they were by religious wars and sectarianisms that threatened to tear apart the social and moral fabric in Europe at the time.

Regarding the terminology, I restrict the discussion of cases of necessity to those where a person is lacking the most essential material resources in order to preserve herself, and where someone is in a position to provide those resources, or to let her take and use them. Thus, although they are often examined under the same rubric, I leave aside cases of rescue, where what the person needs to save herself is rather someone’s direct aid or physical involvement – for example, to be saved from drowning, as in Peter Singer’s ‘child in the shallow pond’ scenario. 
It is also important to bear in mind that, all along the discussion, it is assumed by the authors that the exercise of this right and duty is materially feasible: the right of necessity is not to be claimed in the middle of the desert against humanity in general, but in a social context where the material abundance is at least enough to satisfy the minimal needs of everyone, and the resources are accessible to those in need.

2.1 A medieval prelude
Until the end of the twelfth century in Europe, in a time where the threat of famine and abject poverty were ever present, the teachings of the Church Fathers and the sermons inspired on them and delivered to the Christian congregations focused on the duty of the wealthy to be charitable. “It is the hungry man’s bread that you detain; the naked man’s clothes that you store away; the poor man’s ransom and freedom that it is in the money which you bury in the ground,” had famously claimed Saint Ambrose.
 The inflamed rhetoric regarding what the rich ought to do for the needy, however, was not matched by any equivalent advice to the needy to claim the bread, clothes, ransom or freedom that was supposed to belong to them. On the contrary, to do so without the consent of the owners was regarded as theft and condemned as a sin. 
All this changed at the end of that century, which is known as a time of spiritual and intellectual renaissance and renewal.
 It was then that canon lawyers and theologians started questioning the standard patristic teachings or, rather, tried to show that the right of the needy to take matters into their own hands followed from their accounts.
The idea was basically this: because God gave the earth to all human beings, in the original state everyone was free to take what they needed to subsist. This was understood as a state of negative community, the idea being that the earth was not owned in common, but rather that everyone could get from it what was required for immediate consumption to satisfy one’s needs. At a later period, human laws and institutions – private property among them – had been created to preserve that original equity in the best possible way, while advancing the well-being of everyone. 
If it ever was the case, however, that in civil society someone came to be in a situation of extreme need, she may demand to be helped and, if this help was denied, she may take what she needed or have someone do this on her behalf. Thus, it was thought that a wife could offer alms without the consent of her stingy husband, and so could a monk, without the consent of his uncharitable abbot. An administrator could also use the goods entrusted to him to relieve someone from dire need, and even usurers could choose to help the needy before making restitution of their ill-gotten money. As for the ruler, prince or bishop, it was generally agreed that in times of famine he could compel the wealthy to give alms, or require merchants to lower the food prices.
 The human-made law of property, thus, could never trump the natural law of common use but, on the contrary, had to consider it as prior: whenever they clashed, the latter was to take precedence.
The canonist Huguccio, around 1190, was the first to articulate this idea: 
“When it is said that by natural ius all things are common... this is the meaning. By natural ius, that is in accordance with the judgment of reason, all things are common, that is they are to be shared with the poor in times of need. For reason naturally leads us to suppose that we should keep only what is necessary and distribute what is left to the needy.”

From then on and for a couple of centuries, this was generally the accepted view, although there was quite a fair bit of disagreement regarding the fine print. One point of heated debate was how to define the extreme necessity required to authorize the poor to take action. Did the person have to be in the brink of imminent death, or was the threat of imminent death enough to let them act? The latter was the more popular view, but there were also some more radical ones. The churchmen Angelus de Clavasio and Sylvester Prieras, for example, proposed that it was enough justification for the poor to take the surplus of the rich if the rich had failed to aid them in the first place, even if the former were still not in extreme need.
 A different point of disagreement was whether, after having helped themselves, the poor had any duties of restitution: for the Dominicans, there was no such duty, because they were merely claiming what was their due; for other religious orders, by contrast, some sort of compensation or at least a sign of gratitude were expected.

The best-known medieval version of the right of necessity was that of Aquinas, whose views in this matter were opposed to those of Aristotle and Augustine, considered as the standard for centuries. 
Both Aristotle and Augustine had classified every kind of theft as morally condemnable, even if the purpose was to help someone in dire need. Aristotle, on one hand, had classified theft as one of the type of actions that are always bad, so that “it is not possible, then, ever to be right with regard to them; one must always be wrong”.
 Augustine, on the other hand, had reasoned that, because it was unlawful to steal in order to give alms to one’s neighbor, it was also unlawful to steal in order to fulfill one’s own need. To this, Aquinas replied that...
“Properly speaking, to take or use another’s property secretly in a case of extreme necessity does not have the character of theft, because that which someone takes in order to support his own life becomes his own by reason of that necessity.”

Aquinas also considered morally acceptable the idea of taking someone else’s property on behalf of someone in extreme need, even secretly. 
 He repeated the justification of common use, and emphasized that this conduct, in cases of extreme necessity, was available to every human being – Christian or not – insofar as they all had the faculty of reason, which likened them to God. This faculty of reason gave humans a special status in nature and entitled them to the use and possession of God’s creation. In this context, private property (as those before him had repeatedly stressed), was there to serve a social function, so that there was nothing wrong with putting it in brackets when that function was not met.

But how was the right of necessity exercised in practice? After all, despite being part of the “Christian common sense” from the twelfth century onwards,
 this prerogative never entered the realm of civil law in the European states, but remained restricted to the domain of morality, theology and canon law. (Those who were in power surely foresaw its radical implications for political life and preferred to rule it out altogether.) As Brian Tierney underlines, this created an unsatisfactory situation for the potential claimants: not much was gained by having moral and even divine authorization to take what they needed, if when they got caught the human laws could hang them.
 

The solution put forward by the canon lawyers was as follows. After satisfying one’s own needs, it was assumed that everyone in society had the obligation to help sustain the lives of others. This was not an obligation of civil law, as was said above, but of moral and canon law. Correspondingly, those who failed to comply with this obligation did not end up in civil courts under charges of crime, but could well end up in the bishop’s office under charges of sin – not a minor issue in a world where the Church had as much (if not even more) power as the state, and where the fears of eternal damnation were taken quite seriously. This happened when the needy brought their claims to the ecclesiastical authority in a procedure known as ‘evangelical denunciation’, where the sanctions for the unrepentant rich ranged from penances to excommunication.
 To do this, the claimants did not need to pay court fees or legal counsel, as the first were waived and priests were allowed to prosecute their cases.

In this way, the right of necessity was prevented from becoming a toothless rhetorical device, but it was also far from being standard procedure, as some commentators have recently suggested.
2.1.1 The exception, not the rule
In A Short History of Distributive Justice, Samuel Fleischacker’s claims that the concept of distributive justice, as we now understand it, is a relatively recent invention born in eighteenth-century Europe.
 Against this thesis, Siegfried Van Duffel and Dennis Yap have argued recently that the right of necessity as conceived in medieval canon law fulfilled all the requirements posed by Fleischacker for it to count as a principle of distributive justice: “[I]t was a right to some share in material goods (…) it not only can be, but it frequently was justified on other than religious grounds (…) protection of the right of necessity was enforced and it did provide a basis for state-guaranteed distribution of basic necessities.”

Although I will not go into the details of this discussion, it is important to mention it because it brings to the fore a key feature of the right of necessity that Van Duffel and Yap seem to overlook; namely, its exceptional character.

No matter how enforceable by canon law, the right of necessity was never conceived as part of the normal course of events, as Fleischacker rightly stresses, but rather as a last resort, to be tried after all other normal courses had been tried.
 As such, it is difficult to see how it could be understood as a principle of distributive justice, at least in the way we mostly conceive of it today, as a property of institutional arrangements and social rules governing cooperation, and not as an interactional principle that addresses what individual agents may or must do.

Moreover, the claim that the right of necessity provided a basis for state-guaranteed distribution of certain minimal material resources is not accurate. The general rule was that the better-off had a duty to give away their surplus to the poor, and the rule was widely accepted, leading to a redistribution of resources proportionally much larger than anything that we are used to today, as some studies have shown.
 Moreover, as the scholar of medieval poverty and relief, Michael Mollat, suggests, whereas in the early Middle Ages giving was a matter of pride and condescension, with the advent of capitalism and the revival of urban life “[t]he rich now have a ‘duty’ to give, not simply as a hedge against hell, but as a matter of proper Christian intention.”

It was only when the rule failed that the right of necessity entered the picture. In this sense, it is more illuminating to think of it not as a principle of distribution, but rather as a marker or a symptom that made its appearance only when the default principle (i.e. charity) had failed. This is how the early modern natural law theorists understand it too.
2.2 Hugo Grotius and the right of necessity
The Dutch jurist and humanist Hugo Grotius (1583-1645) is generally known as the founding father of the early modern natural law tradition. The scholastic or medieval natural law tradition, of which Aquinas was the culmination, sought to show that God had implanted in all human beings certain characteristics and tendencies, which we could get to know through our rationality, in accordance with Christian revelation – which, in turn, helped us to further our knowledge of the law. Early modern natural law theorists, meanwhile, do not dispute that God is at the origin of the natural law, but seek to give a secular account of the way in which we come to know this law, so that the existence of it could even be accepted if there were no God, or if God did not care for human affairs.

This goal was more than sensible given the circumstances: living in Protestant countries after the Reformation, the thinkers who subscribed to this tradition were confronted not only with divisive religious wars within Christian Europe, but also with a world increasingly open to trade and relations with other countries and cultures, whose ways of living seemed to differ with theirs on everything except some bare essentials. In this context, the quest for a basic, minimal moral order given by nature and shared by all human beings regardless of their creed, is what characterizes Grotius’s thought.

2.2.1 A minimal morality
Against the Hobbesian view, whereby individuals are purely self-interested creatures who come to live together and to respect moral rules for their own security and benefit, but also against Aristotelianism, for which the life in the polis is the obvious and natural culmination of human life, Grotius takes an intermediate path. Humans are naturally sociable, but also naturally self-interested, and in order to live together peacefully they need to respect the two most basic precepts of the law of nature: not to interfere with what belongs to others, and to fulfill promises.
As Karl Olivecrona suggests, respect for the first of the two precepts presupposes that we know what belongs to others; what Grotius (and later Pufendorf) calls one’s suum. Although no conceptual analysis is given of it, a list of things is offered as constituting its minimal core: “[O]ne’s life, body, limbs, liberty, good reputation, honor and one’s actions belong to oneself by nature.”

To wrong another means to encroach upon his suum, an encroachment to which the person may respond with the use of force. This is because the person has a right to his suum, and can do whatever is needed to defend it – provided, of course, that he has not forfeited that right, for example, by being the first to attack.

A right is understood by Grotius as “a moral quality of a person, making it possible to have or to do something lawfully.”
 The point of the law of nature is to allow us to live together in peaceful terms. To do so, individuals have a duty to respect one another’s suum. When someone violates someone else’s suum, she is thereby violating the law of nature and, consequently, the person affected may lawfully do something to rectify that wrong; i.e. she has a right to do so.

Grotius divides rights into faculties and aptitudes (what were later to be called perfect and imperfect rights). The former are those protected by the rules of justice. Because they are deemed to be essential for the very existence of society, once we enter the civil state they become enforceable by human law. From then on, it is no longer the individuals themselves but the legal system which is in charge of correcting any trespasses on the suum of their citizens. The most basic right to one’s suum, however, is never entirely relinquished, and in exceptional circumstances individuals may invoke it to defend themselves.

Although rules of justice are all that is needed for human society to subsist (and thus constitute the core of the minimalist Grotian morality), Grotius also mentions the rules of love, which concern what he calls the aptitudes of individuals.
 Rules of love serve to benefit others while increasing at the same time the moral merit of those who practice them. The big difference with the former is that failure to comply with the rules of love does not violate anyone’s right properly so called, so that their practice can never be actually forced (in the original state), or enforced by human laws (once the latter have been instituted). Thus, “[h]e who is rich will be guilty of heartlessness if, in order that he himself may exact the last penny, he deprives a needy debtor of all his small possessions (...) Nevertheless so hard a creditor does nothing contrary to his right according to a strict interpretation.”
 
2.2.2 A retreat to the state of common use
How does the right of necessity fit into this framework? Like his medieval predecessors, Grotius appeals to the argument of original common use. To understand how, it is necessary to say something about his conception of the origins and function of private property.
Grotius follows the standard account that, in the original state, before any human laws had been instituted, all men shared the fruits of the earth in common: 
“‘All things’, as Justin says, ‘were the common and undivided possession of all men, as if all possessed a common inheritance.’ In consequence, each man could at once take whatever he wished for his own needs, and could consume whatever was capable of being consumed.”

Grotius uses Cicero’s example of a public theater, where the spectators freely come in and take a vacant seat, as analogous to the original state of common use: although nobody owns any seat in particular, once they have chosen one they can properly say that they have a right to it. This right, however, is limited to the use of the seat, for as long as they are there, and is extinguished once they stand up and leave. It is not then a right to a seat that they can claim, in their presence or absence. Neither is it a right to get a seat, if they come late and all the places are already taken. This latter possibility seems to have been precluded by Grotius, based on the tacit assumption that there are enough seats for everyone (just as the earth is assumed to have enough resources to freely satisfy the basic needs of all humankind).

If men had been able to keep living in primitive simplicity and in friendly terms with each other, things could have remained that way – as in fact happened, according to his account, in some native American tribes and among some ascetic communities.
 However, as we can see from history, that was not the case for the majority. Men wanted to leave the caves and a life of mere subsistence, limited to satisfying one’s needs by products only fit for immediate use and consumption. It was when they started adding labor and ingenuity to the common products of the earth, and when they started accumulating and storing them that private property had to be instituted, either by explicit agreement or implicit occupation. Consequently, men could extend their suum to things that were not necessarily to be used or consumed on the spot, and this led to an improved existence, where culture and industry could flourish. Once this was settled, moreover, it was also settled that whatever a person came to rightfully own became part of her suum and, thus, it could not be taken away without wronging her, i.e. without violating the rules of justice. The right of property thus becomes what was later to be called a perfect right; namely, a right that is enforceable by human laws and whose infringement by others is punished.
Recalling the theater analogy, once the system of private property is established, it is as though everyone agrees that from then on each person has to buy a ticket to get a seat. By buying a ticket, the spectators not only acquire a right to use the seat while they are present (as before), but also acquire a right to a seat, that is valid in their presence or absence. Again, the right to get a seat, insofar as there will always be more seats than spectators, seems to be a tacit assumption all along.
Having said this, if it ever is the case that a person falls in dire need and has no other way out but to use or take what belongs to someone else, Grotius concedes that she may go ahead without being charged of theft. How can this be?
Grotius understands the right of necessity as a right to use things that are part of someone else’s property. He acknowledges that this may sound strange, having established in the preceding paragraphs that the system of private property replaces the original one of common use, thereby turning things that were not owned by anyone in particular into part of the extended suum of particular individuals.

Grotius’s justification for such a right is the following. We have to presume that the intention of those who first agreed on instituting a system of individual ownership was to depart from original equity as little as possible. Therefore, we also have to presume that they would have agreed to allow for this exception: that, in situations of extreme need, the system of common use revives, so that the needy person may take someone else’s property as she would have done in the original state, where nothing yet belonged to anyone in particular. In Grotius’s words, “such a right is adequate to maintain natural equity against any hardship occasioned by private ownership.”
 This explains why, under these exceptional circumstances, what would have normally been considered as theft is not to be regarded as such.
The right of necessity is thus to be excepted by human laws, insofar as its justification is grounded on natural law; more precisely, on the most basic right to preserve one’s suum, to which all human beings are entitled, and which is antecedent to all property arrangements.

Against what some churchmen had argued before and what Pufendorf would argue afterward, Grotius rejects another possible justification for this right, which is that it correlates to the duty of humanity or charity of those who are in a position to help, to give away their surplus to the needy. Rather, our duty consists in acknowledging that the system of private property is instituted with this proviso and that, if we had signed the original pact, we would have agreed to include it.

2.2.3 Privilege or claim?
At first sight, the right of necessity thus described and the right of common use, of which the first is a revival, look like what in Hohfeldian terminology is called a privilege. This is, in fact, how Grotius himself calls it at times.

When A has a privilege to φ (where φ is an action), A has no duty not to φ (which is to say that other parties – B, C and D – have no claim against A φing). Moreover, the privilege does not prejudge one way or the other whether A also has a duty to φ, nor does it prejudge one way or the other whether B, C and D have a duty not to interfere with A’s φing.

In the original state, before any human agreements have been made, Grotius envisions every individual A as having a privilege to take and use whatever he needs to preserve himself; say, taking an apple from a tree nearby. This means that A has no duty not to take the apple and entails no duty to take it, and no claim against B, C and D interfering with her getting the apple.

In a world with abundance of resources and simple-living inhabitants that are more or less in friendly terms with each other (which is how Grotius seems to depict the original state), one can see how this might work. Whenever he gets hungry, A can go to the closest apple tree and grab a fruit for his immediate consumption, with a reasonable expectation that he will not be hindered by the others. After all, it is assumed that there are enough apples readily available for everyone to take, so it seems unlikely that B, C and D will interfere with A getting the fruit he wants.
There are, however, two problems with this account. First, it makes the use of the objects that are part of this negative community dependent at best on the good will of the participants, and at worst on their brute force and skill. After all, if B, C and D have no duty not to interfere with A getting the apple, they may prevent him from using it by using it themselves, something that will be relatively easy if they are stronger, faster or more dextrous. Second, it does not rule out the possibility that the needy take from those who are just (or almost) as needy.
John Salter, one of the few recent commentators to expound Grotius’s and Pufendorf’s understanding of the right of necessity and its connection to the original right of common use, offers the following interpretation for these problems. Taking the example of the public theater, he says that the privilege of the citizens to get a free seat owes its existence to the total absence of claims to seats, but also to “the fact that citizens possess the right not to be physically assaulted on their way to the theater or to be physically evicted from their seats once they have occupied them.”

In other words, Salter is implying that the right or privilege of common use works only if we take it in conjunction with the right to one’s suum, which in this case concerns one’s bodily integrity. Others are allowed, then, to interfere with me getting a seat, so long as they do not harm me in the process – for example, those who run faster will probably get the seats with the best views, and I will have no claim against them.

To be sure, limiting the right of common use by the right to one’s suum prevents newcomers from evicting those already seated: that would be considered as a physical aggression and, thereby, an attack on one’s suum, to which one could react by using force. In the apple example, this limitation of the right of common use by the right to one’s suum prevents other parties from taking the apple from my mouth, or even from my hands, when I am about to give it a bite. To do so the others would presumably have to force me in some way, and would thus be violating my most basic right not to be harmed.

Although Salter does not draw this conclusion, what this amounts to is that, even in the original state of common use, there must already be a tacit agreement that those external things that are under one’s possession for immediate use or consumption become part of one’s suum, so that one has a claim to them. In fact, this is the way in which Pufendorf later interprets it.
 Grotius does say something very briefly which may be read along these lines; namely, that “whatever each had thus taken for his own needs another could not take from him except by an unjust act.”
 The equal privilege that others have over the apple seems to end, then, as soon as I have grabbed it; and trying to get it away from me is an encroachment on my own sphere. The suum is then not only composed of one’s life, limbs, bodily integrity, etc., but also of the things necessary to preserve them, once they have entered into our sphere of physical control. There is thus at least a core of external objects – food, water, clothing, shelter – over which one has a claim once they are in one’s possession, ready to be used or consumed. Using the terminology proposed in Chapter 1, this looks like a morally enforceable right, i.e. it is correlated to a morally enforceable duty on other parties to refrain from taking these objects away from us – a duty whose violation may result in the actual use of force against the encroachers. 
As a revival of the right of common use, the Grotian right of necessity presents the same problems. To reiterate, what Grotius suggests is that, under extreme necessity, it is “as if community of ownership had remained.”
 The legally enforceable right of the owner over his property and the legally enforceable duty of the needy not to interfere with it are suspended, as it were, and both parties retreat to the original state, where nobody has a claim over anything in particular, but where everything is common. Had the parties been setting the original agreement, it is presumed, they would have accepted this proviso.
This has to be distinguished from a scenario that Hohfeld describes and that, though similar, has slightly different implications. In it, the owner grants a privilege to the needy over his property, while he himself retains his claim over the latter. As Hohfeld explains:
“A, B, C, and D, being the owners of the salad, might say to X: “Eat the salad, if you can; you have our license to do so, but we don’t agree not to interfere with you.” In such a case the privileges exist, so that if X succeeds in eating the salad, he has violated no rights [claims] of any of the parties. But it is equally clear that if A had succeeded in holding so fast to the dish that X couldn’t eat the contents, no right [claim] of X would have been violated.”

If the right of necessity meant just this, it would be pretty toothless: the owners could seclude their property well behind high fences and put obstacles for the needy not to gain access to it. By so doing, they would not be violating the latter’s suum, even if they had more than enough to satisfy their own basic needs, and it made no difference to them to let some part of their property be used by others. If the needy managed to jump the fence and get the resources in question, of course, the owners would have no claim against them doing so – having already granted them a privilege to take their property. The whole scenario would resemble a game, where the needy have to be clever enough to get what they want before the owners prevent them from so doing – if they care to prevent them.
Grotius’s idea, instead, is that when necessity enters into the picture both parties return to the state of common use, so that both now have an equal privilege for immediate consumption of the resources in question.
 But, again, this does not preclude the possibility that the owner takes possession (or rather, repossesses) the object needed first. Once more, this scenario looks like a game, although this time the owner cannot hold for himself what he cannot consume on the spot. It is as if he said to the needy: “I give up the claim over my property, so that now we can compete as equals to get it. If I lose, you may take what was a part of my extended suum and use it as you will, but if I win, you have no claim whatsoever against my using it, even if you starve as a result.”
A possible interpretation of Grotius’s account of the right of necessity is the following. Just as, when in the state of common use, one can say that the external things that the person seizes for her consumption become part of her suum (over which she has a claim against others, and which she can therefore defend by force), here analogously when the needy agent has already taken possession of someone else’s property, the owner has to recognize that the former now has a morally enforceable right over those external things against him and others, and he now has a morally enforceable duty to abstain from interfering. Thus, so long as the needy agent has not brought the thing needed within his possession, the owner may preempt her, for example, by snatching it and eating it first; but, as soon as the needy person has brought the thing needed within her possession, she may now preempt the owner, and the owner may not take the thing from her even if he is just as needy as she is.
What counts against this interpretation, however, is that Grotius never says that the needy may force the owners to abstain from interfering; he merely says that they are free to act. Against his contention that the right of necessity is simply a retreat to the original right of common use, there seems to be this important asymmetry between the two: while, in the latter case, those who have taken possession of certain things for their consumption may defend them by force, such conduct does not seem acceptable in the former case. The flipside of this is that neither is there a duty on the part of the owner to recognize the claims of the needy and therefore to let them proceed freely. In fact, as was said before, Grotius is adamant that the right of necessity does not correlate to any duty on those who own the resources in question.
2.2.4 Three admonitions
Regardless of the differences in their accounts, Grotius and, later, Pufendorf and Hutcheson repeat time and again that the right of necessity is exceptional, and in this their views are no different than those of the medieval canonists and theologians. Most of the time and in most situations, morality dictates that private property should be respected. It is only in rare, one-off cases that this right arises and suspends, as it were, the normal rules.

Aware of the potential dangers of misusing this prerogative, Grotius sets a list of “admonitions” that have to be taken into account before claiming necessity. First, this privilege only holds “when the necessity is in no way avoidable”, that is, when the person in need has already tried unsuccessfully by other means to get out of her plight.
 Second, the right of necessity only holds when the owner himself is not as needy. And third, restitution of the thing used must be made whenever possible.

To justify the first two points, Grotius appeals to his a posteriori method; namely, to show that something is according to the law of nature by relying on the general agreement of past philosophers, poets, historians, orators, and of sacred texts, such as the Bible.

Regarding the first admonition, the only indication that Grotius offers of what it means for necessity to be “in no way avoidable” is to say that the person has already unsuccessfully appealed to the relevant authority for help, or directly to the owners to obtain use of the thing.
 Having done that, he resorts to a catalog of examples drawn from the ancient Greeks: Plato demands that we dig all the way down to the underlying strata of chalk, before turning to our neighbor’s well for water, while Solon requires to dig all the way down to forty cubits, to show that one’s request is not out of laziness, but real need. Xenophon, meanwhile, authorizes taking what is needed to survive, in Greece or in barbarian territory, if one is denied the right to buy.
 These examples, unfortunately, are random and do not provide much guidance when it comes to determining more generally what should be considered for a person to be in extreme need and to have exhausted the available alternatives.

Regarding the second admonition, three different arguments by three different authors are offered to defend it, and this not very successfully. The first argument is given by Lactantius, an early Christian scholar who appeals to the idea that it is preferable to jeopardize one’s own safety rather than hurt another and thus be guilty of a sin. The second comes from Cicero, who denies that one has a right to steal the food from “someone of no account” and affirms (in a Stoical spirit) that the state of mind that prevents us from so doing is to be valued more than our own lives. The third argument is from the Roman historian Curtius, who is quoted as saying that “[t]he man who will not part with his own has a better case than the man who demands what belongs to another.”

Considering that Grotius purports to give a secular account of morality that may be accepted by all persons regardless of their creed, one would do better to leave the first argument aside. Regarding Cicero’s argument, it makes sense to appeal to it, especially given the importance that both the Stoics and the early natural law theorists assign to one’s honor and reputation. Insofar as these constitute one’s suum, it is easier to see why it should be preferable to starve rather than take from someone as needy as oneself. As Adam Smith was later to put it, even more emphatically, “who does not inwardly feel the truth of that great Stoical maxim, that for one man to deprive another unjustly of any thing, or unjustly to promote his own advantage by the loss or disadvantage of another, is more contrary to nature, than death, than poverty, than pain, than all the misfortunes which can affect him, either in his body, or in his external circumstances.”
 However, the problem with this argument is that it seems to set an absolute rather than a relative threshold, leaving the possibility of claiming necessity completely out of the question, regardless of whether the owner of the resources is equally needy or not.

The third is the argument that best suits Grotius’s account, as long as we understand “what belongs to another” as meaning one’s minimal, and not one’s extended suum: if someone is just as needy as I am, probably all that he has is in his possession and for his immediate consumption. And, as was said before, because any encroachment upon his bodily integrity would mean violating his minimal suum (an action against which he could lawfully defend himself by force), I cannot dispossess him of what he has without wronging him. The relevant point, then, is that by taking from someone equally needy one would be violating his sovereign individual sphere, thus committing an injustice. The privilege of necessity is therefore tempered by the most basic claim to each individual’s suum, which may be defended by force. This would serve as a response to Pufendorf’s later complaint that, “if necessity gives a man a right of seizing on the goods of others, what hinders that, if he have sufficient strength, he may take from the owners, when they are at the same time pinched with the like necessity?”
 It still leaves open, however, the possibility of taking from those who, though not equally needy, may be nonetheless quite badly-off.

Third, when it comes to justifying restitution, Grotius offers a circular argument: contrary to Pufendorf’s later objection that “I am obliged to no such duty, when I take a thing by virtue of my right,”
 Grotius claims that “it is nearer the truth to say, that the right here was not absolute, but was restricted by the burden of making restitution, where necessity allowed.”
 But this begs the question: there must be restitution, because the right of necessity is not an absolute right, but a right that is restricted by a duty of restitution!

Restitution is indeed difficult to justify if one understands the right of necessity, as Grotius does, as a retreat to the right of common use, unless one decides to elaborate on the contractarian story of the original agreement. If, on one hand, one takes this right to have the form of a privilege, then, surely, it may not be a bad idea to show gratitude to those who, having no duty not to interfere with one’s actions, yet abstain from doing so, or even help one out directly. But, however commendable this display of gratitude may be, it is difficult to justify its being obligatory. Moreover, the problem with taking this line of interpretation, as has been shown, is that then the questions of why the needy should not take from those equally needy, or why the stronger should not take from the weaker, reappear. If, on the other hand, one takes the interpretation proposed above – to wit, that the Grotian right of necessity has the form of a claim once the person is in immediate possession of the resources needed – then restitution does not seem to fit in the theory any more. After all, as Pufendorf remarks, why should one be obliged to restitute what is one’s due? 
One possibility, as was said above, would be to tell a more detailed story as to why restitution was considered to be important in the original agreement to enter into civil society. This, however, would be an exegesis of what Grotius could have said, but did not. Along these lines, one could argue, for example, that demanding restitution is a way of diminishing moral hazard: people agreeing on a private property regime may also agree to leave an exceptional clause for necessity cases. To prevent abuses of this clause, restitution helps in two ways. On one hand, it discourages its frivolous use (invoking necessity is less attractive, if one has to pay back). On the other hand, it keeps up the incentives to save and accumulate (by guaranteeing to the owners that, whenever possible, they will get back what was taken away from them).
2.3 Concluding remarks
In this chapter, I presented the justification for the right of necessity as a revival of the right of common use of the earth’s resources. This was the view developed, from the end of the twelfth century onwards, by Christian theologians and canonists, and later secularized by Hugo Grotius.
I then suggested that the right of necessity thus understood has the form of a Hohfeldian privilege, and that this way of understanding it presents two problems: the first is that it does not rule out the possibility of the needy taking from those who are equally (or almost as) needy. The second is that it correlates to no duty on the owners of the resources needed to let the needy use and take them, or to give them away. To avoid these problems, I proposed that it is better to understand the right of necessity (as a privilege) as tempered by the right over one’s suum (as a claim). If one concedes that the minimal suum is not only constituted by one’s life, limbs, bodily integrity, etc., but also by the things essential to preserve it, then it is clearer why one’s right of necessity may only be exercised so far as it does not encroach on the minimal suum of others. This, however, is an interpretation of what Grotius could have said rather than a faithful account of his actual thoughts on the matter.
Regarding the admonitions given by Grotius to avoid misusing this right, I showed how his way of arguing for them is not very satisfactory. In the first place, Grotius is vague when defining what it means to say that an agent has made sufficient efforts to avoid the necessity in other ways. Second, as Pufendorf was later to criticize him, if one starts from a conception of the right of necessity as a retreat to the state of common use, unless one limits it by the right to one’s suum it is difficult to see why the stronger should not take from the weaker, or the needy from those equally needy. Finally, the duty of the needy to compensate the owners of the resources taken does not follow from his own account. If one understands the right of necessity as a privilege all along, then to show gratitude to the owners might be a good idea, but is not a perfect duty. If one understands the right of necessity as a claim, meanwhile, it is difficult to justify why it should generate a duty to compensate, unless, again, this is understood merely as a supererogatory gesture. A possible way out of the conundrum would be to retell the Grotian contractarian story of the original agreement: setting restitution as an important condition to claim necessity would prevent the misuse of this exceptional prerogative. Although this is plausible, it is not however a path that Grotius himself followed.

Chapter 3
Samuel Pufendorf: A contractarian defense of the right of necessity

“[I]t is an easy matter to talk philosophically, whilst we do not ourselves feel the hardship any farther than in speculation.”




Samuel Pufendorf, The Law of Nature and Nations

Although familiar to some for his pioneering contributions to international law, the work of Samuel Pufendorf (1632-1694) remains largely unknown in the realm of Anglo-American moral and political philosophy. During his lifetime and for over half a century after his death, however, he was one of the most popular and widely read moral and political philosophers. His opus magnum, De jure naturae et gentium (Of the Law of Nature and Nations, 1672) was reprinted several times and translated into all the main European languages. Its abridged version, De officio hominis et civis (The Whole Duty of Man According to the Law of Nature, 1673), meanwhile, was a popular textbook in universities across Europe, Scotland and the American colonies during the 1700s, earning Pufendorf a reputation as a major figure in the history of ethics.”

Pufendorf follows Grotius’s footsteps when it comes to offering a systematic account of natural law that does not rely on religious creed, but on secular and non metaphysical grounds. Through the observation of human nature and through reason, Pufendorf thinks, we can derive the main tenets of this law, and the main duties and rights derived therefrom. God does come into the picture, however, to give obligatoriness to the law: a moral voluntarist, Pufendorf does not think that a rational understanding and knowledge of the law give reason enough to follow it. If we are compelled by it, it is because the law is the command of a superior, who has authority over us and the power to sanction, and to whom we are tied by a moral bond.


As Karl Olivecrona has suggested, however, it is plausible to affirm that important parts of Pufendorf’s theory (as well as Grotius’s) can function independently of any divine intervention, insofar as his account of natural duties and rights is based on a pre-existing natural order. In what follows, I interpret Pufendorf’s theory along these lines, and leave aside the question of whether a theory of natural law so conceived can motivate individuals to act morally or not.

I start by offering a brief synopsis of Pufendorf’s theory of natural law, duties and rights, and his conception of the civil state and of the function of property within the latter. I then turn to his criticism of Grotius’s account of the right of necessity (founded on a retreat to the state of common use), and to his own justification for such a right, based on the most basic instinct of self-preservation, and on the idea that the contracting parties would have included it as a legitimate exception amidst the standard moral and legal rules, when entering civil society. I then examine the four conditions that these original contractors would have required for this right to constitute what I call a morally enforceable claim. These conditions are that the needy may not take from those equally (or almost as) needy; that restitution has to be intended; that the claimants have to be morally innocent of their plight, and that they must have tried other courses of action, before resorting to this exceptional moral prerogative. Contra some recent critics, like Scott G. Swanson and John Salter, I conclude by defending Pufendorf’s contention that the right of necessity turns an otherwise non-enforceable duty of humanity into a duty claimable by force, and suggest that this is neither contradictory nor ad hoc within his theory.
3.1 The law of nature
For Pufendorf, the most basic and easily discoverable fact about human nature is our desire of self-preservation, which we share with other animals, and which is so strong that it leads us to resort to all sorts of means and methods to secure it. Unlike other animals, however, the fate of humankind is that we are too feeble to preserve ourselves without the help of others, while at the same time being prone to harming others and doing mischief. The “wonderful impotency and human indigence”
 in which we find ourselves in the natural state, coupled with our strong desire of self-preservation, gives rise to the first principle of the law of nature: that “every man ought, as far as in him lies, to promote and preserve a peaceful sociableness with others, agreeable to the main end and disposition of human race in general.”

Sociability is, then, the most fundamental prescription of the law of nature,
 and our duties to ourselves and to others derive from it.
 Depending on their source or origin, the latter are divided into absolute, and hypothetical or conditional.
Pufendorf thinks of duties as attaching to persons in virtue of our different statuses.
 According to this, absolute duties oblige us under our status of human beings, independently of any human arrangements or institutions. They are basically three: not to harm others, to treat them as equals, and to benefit them as much as we can.
 Hypothetical or conditional duties, meanwhile, are created through human compacts and institutions, and attach to the specific statuses we acquire in relation to the latter (for example, as parties to a contract, property owners, citizens, husbands and wives, public officials, etc.)

But duties to others are also divided by Pufendorf according to their form, in perfect and imperfect; an inheritance of Grotius’s distinction between faculties and aptitudes, and the duties correlative to them. I turn now to this point, as having clarity on it will be necessary to understand the justification that Pufendorf later offers for the right of necessity.
3.1.1 Perfect and imperfect rights and duties
Pufendorf follows Grotius closely when it comes to giving content and explaining the rationale of the division between faculties and aptitudes. To recall, for Grotius respecting the former requires us to abstain from encroaching upon another’s suum (i.e. what belongs to the person), while attending to the aptitudes of others requires us to display virtues such as generosity and compassion. The rules that correlate to both are, respectively, rules of justice and rules of love.

As was explained in the previous chapter, because of their importance for the very existence of society, Grotius deems faculties to be enforceable by human laws, once civil society has been instituted, while in the state of nature (either between individuals or nation-states), they may be protected by the use of actual force. Attending to the aptitudes of others, meanwhile, serves to improve the functioning of society but is not deemed as indispensable for its very existence, so it may never be enforced by law (in the civil state), or actually forced (in the state of nature). Rather, it is left to the conscience of each person: heartlessness may earn one human and divine condemnation, but not actual punishment.

More methodical, Pufendorf expounds the Grotian distinction, and modifies the terminology in a way which was to become standard from then on: faculties and aptitudes become, respectively, perfect and imperfect rights, and both are correlated to perfect and imperfect duties. Because universal compliance with perfect duties “conduce[s] to the very being” of society, while the latter “only to <its> well-being”, “the former may be required and executed by more severe courses and means; whereas, in regard to the latter, it is mere folly to prescribe a remedy more grievous than the disease.”
 This last phrase points to the idea that the practice of virtue is not to be compelled, as it would defeat its purpose, which is to allow individuals to freely display their moral worthiness.
The distinction between perfect and imperfect is applied by Pufendorf to the duties that we owe to others; respectively, not to harm them and to promote their good. 
The former precept is “a guard and fence to those things which we receive from the immediate hand of nature, as our life, our bodies, our members, our chastity, our reputation and our liberty; engaging men to keep them sacred and inviolable.”
 The primary objective of perfect rights and duties is then the protection of one’s minimal suum. Provided that we do not trespass into each other’s sovereign sphere, we can live together “under some tolerable comfort and quiet.”
 According to the author, this is all we normally desire from the rest of society, while the beneficial effects of charity, generosity and compassion we only expect from a few.
 Once we enter into civil society, perfect rights and duties cover also our extended suum, that is, our property, and what we have acquired through mutual arrangements. From then on, transgressions into our extended suum are also considered as a violation of a perfect duty, and become punishable by law. As a contractarian thinker, Pufendorf assumes that, by entering into civil society, we give up certain rights that we used to hold in the state of nature (like self-defense), on the hope that there will be institutions helping to protect and enforce such rights against prospective violations.

But no matter how conceivable it might be to have a society where individuals merely abstain from encroaching into one another’s suum without further relating to each other, Pufendorf does not think this is enough to comply with the precept of human sociability. To fulfill the latter, we have to further the good of our fellow-beings through the performance of what he calls “the common duties of humanity.”
 Richard Tuck has suggested that this is one of Pufendorf’s contributions to modern natural law, namely, “to have transformed the weak notion of sociability in the Grotian tradition into a much stronger notion of human mutual aid.”

Based on the old Ciceronian account of duties of beneficence, Pufendorf offers a full gradation of these, from the easiest acts of kindness – like giving directions to a lost traveler, or allowing someone the use of running water –, to those whose performance is more costly and whose exercise shows a greater moral worth – like liberality, gratitude and hospitality.
 Because we only have an imperfect right to this kind of acts, it is not proper to feel injured by those who omit to perform them, neither is it morally permissible to exact their performance by force. There is, however, one important exception to this rule; that is when the right of necessity enters into the picture.

3.1.2 What property is, and what it is not
As was said above, one of the big changes that civil society brings about is that individuals are able to extend their suum to external things other than what they minimally require to preserve themselves, mainly through the institution of property. Once this institution is in place, trespasses onto the property of others are considered as trespasses onto their suum, and thereby as a wrong or injustice to be corrected.
 While, in the natural state, it is legitimate even to kill someone who tries to take away one’s minimal possessions (insofar as “without things necessary we cannot keep our selves alive”
), in civil society this power is no longer regularly allowed; as was said before, it is assumed that the individuals have given the civil authorities and institutions the right to act on their behalf. Trespassers are to be brought to the courts of justice instead, and it is only in exceptional situations (for example, when one is attacked by “highwaymen and night-robbers”, so that one cannot receive timely protection, or cannot expect to bring them to justice) that self-help is granted.

What is the point of property? Pufendorf offers two reasons for its existence: first, to avoid quarrels and feuds; and second, to promote industriousness, “every one being to get his maintenance by his own application and labor.”

Regarding the first point, in the natural state, which Pufendorf depicts in lighter colors than Hobbes, individuals are members of small communities and respect some basic, pre-civil agreements, like the most essential one of primitive seizure, whereby we acquire a right over those things that we have taken for our immediate consumption: “Hence we apprehend the first agreement, that men made about this point, to have been, that what any person had seized out of the common store of things, or out of the fruits of them, with design to apply to his own private occasions, none else should rob him off.”
 As communities grow larger, however, and as people put more effort and ingenuity toward improving their quality of life, it is not possible to keep the first precept of peaceful sociability any more. It is thus assigned to each the power of dominion, or property, over things, an arrangement that accords with natural law and which is required given our human condition and tendencies.
The emphasis that Pufendorf puts on industriousness, meanwhile, may be explained by two factors. On one hand, it could be seen as a clear manifestation of his Protestant background and the work ethic underlying it. As will be seen further on, Pufendorf is never at a loss for words to condemn those who are in dire straits due to their own laziness and negligence, so much so that a requisite to claim one’s right of necessity is moral innocence – which he understands as not being responsible for one’s own plight. On the other hand, it could be seen as a sign of the growing faith on the beneficial powers of the nascent capitalist system, a faith that would see its culmination in Adam Smith’s Wealth of Nations. The protection of industry and commerce are in fact regarded by Pufendorf as paramount to the maintenance of a harmonious sociability, insofar as they produce mutual advantages and gains, and improve the lot of the vast majority of people.

The institution of property, moreover, brings about a beneficial side-effect for morality: namely, that men are not limited to display their assistance and charitable endeavors through the exercise of their physical strength only (which is the case in the natural state), but may practice their imperfect duties of humanity more extensively, disposing of their property at will, and making their beneficiaries obliged to them by duties of gratitude.
Not surprisingly, then, Pufendorf strongly objects to those who accumulate their property without sharing it with others. This is a distortion of its original function, and the epithets used to characterize those guilty of such a failure are as strong as those he uses against those too lazy to strive for their own sustenance. Thus, in one passage, he asks: “Why should anyone undeservedly reduced to poverty, continue to want whilst you abound? Such great churls are like swine, good for nothing till they are dead.”
 In a different passage, he compares those who keep all their property to themselves as stones which, because of their irregular shape, hinder the whole frame of a building from closing together: “[T]hose greedy churls, whose rough and savage temper inclines them to heap superfluities on themselves, and to deprive others of mere necessaries, and whose violence of passion makes them uncapable of being reclaimed (…) <those> are indeed the great impediments of society, and the plagues of mankind.”

With this in mind, it is time to turn to the place that the right of necessity occupies in Pufendorf’s moral theory.
3.2 The right of necessity
So far, Pufendorf’s theory of perfect and imperfect rights and duties, his understanding of the law of nature and of the natural state of men, and his account of the emergence of the institution of private property may sound on the whole like a faithful continuation of Grotius’s work. The similarities and coincidences, however, are more apparent than real. And one of the places where this becomes clear is when it comes to the justification of the right of necessity.

In his survey of the rights of subsistence and the principle of extreme necessity before Locke, Scott G. Swanson refers to Pufendorf’s account of such a right in far from laudatory terms. Contrasted to Grotius, who keeps the medieval justification of the right of necessity as a retreat to the pre-civil state of common use, Swanson claims that Pufendorf’s “provisional and not particularly satisfactory exposition of the principle, in fact, offers the perfect example of a deeply-held ethical belief in search of a plausible justification.”
 He is not the only one to share that view. John Salter, whose comparison between Grotius and Pufendorf’s conception of the right of necessity is probably one of the most thorough in the recent literature, says that the latter tried, but “failed to produce a coherent alternative to the Grotian theory.”

In what follows, I defend Pufendorf against Swanson’s and Salter’s criticisms, and purport to show that these are misdirected: contrary to their views, I suggest that his account of the right of necessity is in fact more satisfactory and coherent than Grotius’s, even despite its leaving certain gaps open for interpretation.
3.2.1 The rejection of Grotius’s argument
Grotius secularizes the standard justification given for the right of necessity by Christian theologians and canonists during the Middle Ages, based on the belief that the earth was given by God to all humankind in common, so that no one owned anything in particular, but everyone was free to take whatever was needed for their immediate use or consumption.

Pufendorf devotes a whole section to refute this argument in the chapter “Of the Right and Privilege of Necessity”, in his Law of Nature and Nations.
 There are three major difficulties that Pufendorf finds in Grotius’s picture of the right of necessity as a revival of the right of common use: first, it leaves the needy as fair game for the equally needy; second, it cannot well justify restitution; and third, it ignores the role of moral innocence as a necessary condition to rightfully invoke necessity.
The needy preying from the needy
“...if necessity gives a man a right of seizing on the goods of others, what hinders that, if he have sufficient strength, he may take from the owners, when they are at the same time pinched with the like necessity?”

This is the first difficulty that Pufendorf raises against Grotius’s argument. While Grotius thinks of the natural state as one where no agreements have yet been made, Pufendorf believes that even the most basic appropriation of objects for one’s immediate consumption in the natural state already implies a tacit agreement between persons. As was said above, this is how the right of primitive seizure arises: the bare physical act of grabbing a thing is not enough for that thing to become mine to the exclusion of others; for that to be the case, the consent of the latter – even if tacit – is also needed. This minimal rule leaves out the possibility that those who have already got hold of some possessions be stripped off them and, consequently, it precludes the needy forcibly taking from those equally needy.

On the contrary, the picture that Pufendorf paints of the Grotian state of natural liberty is one where might makes right: the stronger, faster and more dextrous may easily exercise their right to help themselves from the fruits of the earth, and this does not seem to exclude the possibility of grabbing from those who have already appropriated some things for their consumption. After all, according to Pufendorf, with no agreements in place, there is no guarantee that even the most basic rule of primitive seizure will be respected!
As I said in the last chapter, however, this kind of agreement has also to be presupposed by Grotius’s account, in order to make the right over one’s minimal suum meaningful. That is why, although everyone is indeed at liberty to grab and use the fruits of the earth, Grotius does affirm that “whatever each had thus taken for his own needs another could not take from him except by an unjust act.”
 In other words, once in actual possession of what she needs, the person has a claim over those resources; a claim that can be said to be morally enforceable, in the sense that she may defend them by the actual use of force, and the others may no longer rightfully use force against her to acquire it.
 
By overlooking this plausible interpretation of the Grotian theory, Pufendorf arrives at this unpalatable conclusion; namely, that, for Grotius, physical strength ultimately determines who gets to exercise his right of common use and, therefore, his right of necessity. Even if this objection is not granted, however, the next two do indeed point to some evident tensions in Grotius’s account.
Why care about restitution?
“Again, Grotius requires restitution to be made in these cases: but I am obliged to no such duty, when I take a thing by virtue of my right.”

The second point where Pufendorf thinks that explicating the right of necessity in terms of the right of common use is deficient is when it comes to justifying restitution. For why should I be obliged to compensate, when I have limited myself to taking a thing that I was entitled to in the first place?

In the last chapter, I referred to this point and suggested that the duty of restitution to the owner does indeed seem ad hoc in the Grotian theory. 

If, on one side, we interpret the right of necessity as a privilege, then one could argue that this duty is an imperfect duty of gratitude, highly commendable but never enforceable. The drawback of this interpretation, however, is that the first difficulty raised by Pufendorf reappears, and the claim that the person is said to have over some core of minimal things as part of her suum seems indefensible. If, on the other side, one interprets the Grotian right of necessity as a claim once the person is in actual possession of the thing needed, then restitution seems altogether out of the question, even in the form of gratitude: why should one thank, let alone compensate, for something that was owed as one’s due?
As was said in the last chapter, a possible way out is to resort to Grotius’s contractarian thinking and say that people agreeing on a property regime have indeed a good reason to carve out a necessity exception. To make this exception as little disruptive as possible, one way is to require restitution. By placing this condition, claiming necessity does not only become less attractive, but the incentives to be industrious, save and accumulate are also better protected from excessive interference. But this is an exegesis of what Grotius might have replied, not what he actually said.

A right for idle knaves
“…how different the case is, when a man falls under such necessity by his own sloth or negligence, and when it comes on him without his fault.”

The third and last point that Pufendorf criticizes from Grotius’s account is that he omits moral innocence as one of the necessary conditions for the right of necessity to be granted. This, for Pufendorf, is a serious omission, insofar as “a right seems to be given to idle knaves, whose vices have brought them into want, to seize forcibly for their own use the fruits of other men’s honest labors.” Moreover, if moral innocence is not required, these idle knaves will have no incentive to work and leave their abject condition, thus putting a permanent strain on the laborious, who will be forced to feed “such useless bellies for nothing.”
 
But it is one thing to accuse Grotius for omitting this topic altogether, and another is to ask if his account can accommodate this requirement. Pufendorf does not ask this second question, although this is the one that is really relevant. So, can it?

To reiterate, in the state of common use as Grotius conceives of it, everyone is at liberty to take and use the earth’s resources, and these are assumed to be abundant, so that there is no need to fight against one another in order to get enough for one’s survival. In such a state, to classify people into industrious and lazy – and, thus, into morally innocent or not in the sense that Pufendorf mainly interprets it– seems redundant: after all, the possibility of working hard to accumulate and store external things is ruled out, which is precisely one of the reasons given by Grotius why humankind sooner rather than later leaves that state and enters into civil society. If, in extreme necessity, one merely retreats to that state, then it would also seem redundant to inquire into the moral innocence of the claimer (understood in this limited sense). Insofar as the distinction between the idle and the industrious, the lazy drones and the hard-working does not arise in a state of nature scenario, neither should it arise then when exercising a right of necessity understood as a mere retreat to the latter.

That Grotius omits discussing this point looks no longer like an oversight that could be remedied without distorting his theory: discriminating legitimate from not legitimate right-holders on the ground of their moral innocence would indeed be problematic. But then, not taking this factor into account brings – as Pufendorf rightly points out – a host of unpalatable consequences. I return to these when analyzing moral innocence as one of the key conditions set by Pufendorf’s own theory.

3.2.2 A contractarian argument founded on self-preservation

For the three reasons offered above, Pufendorf rejects the justification of the right of necessity as a revival of the primitive right of common use. What does he propose instead? I argue that Pufendorf’s justification of the right of necessity is based on two pillars: on one hand, the explicit recognition of the value that self-preservation has for human beings; on the other hand, the implicit recognition that, for this right to become a legitimate exception amidst the standard legal and moral rules, strict limits have to be attached to its exercise – limits that the original lawmakers would have agreed on, and limits that every member of society ought to accept and uphold.

Two things have to be noted before going on to develop these points.

The first thing is to underline the important place that the right of necessity occupies within the author’s works. Far from making a fleeting and ad hoc appearance, or of being in any sense “provisional” (as Swanson accuses it of
), the right of necessity is present in Pufendorf’s major philosophical works, from the Elements of Universal Jurisprudence, to the Law of Nature and Nations, and his compendium of moral and political philosophy, The Whole Duty of Man According to the Law of Nature. In them all, the right of necessity is counted under the duties that the person has toward himself, immediately after the right of self-defense.
 Although classifying a right under a duty may sound strange to contemporary ears, for Pufendorf it was the natural result of considering one’s life as a gift of God. In that context, to keep oneself alive was a duty that generated in turn certain rights to help with its fulfillment. (This explains also why suicide was considered to go against the law of nature).

The second thing is that, under the heading of the right of necessity, Pufendorf treats both the cases where one must directly harm somebody else to escape death or serious harm, and the cases where one must take and use somebody else’s property for the same ends. Hereinafter, unless I specify it otherwise, I limit the discussion to cases of the second kind – what Pufendorf calls cases of extreme want.
The pull of self-preservation

“[I]t is impossible for a man not to apply his utmost endeavor towards preserving himself (…) therefore we cannot easily conceive or suppose, such an obligation upon him, as ought to outweigh the desire of his own safety.”

Such is for Pufendorf the single principle from which the right of necessity springs. Because self-preservation is of so much regard for human beings, and because it is presumed that those who laid down the laws and constitutions had as their main aim the safety and convenience of humankind, “we may suppose them, generally speaking, to have had before their eyes the weak condition of human nature; and to have reflected upon the impossibility which every man lies under, not to avoid, and to drive off, all things that aim at his destruction.”

It is upon this assumption about the original intentions of the first legislators that human laws should except cases of necessity; that is, “not to oblige, when the observance of them must be attended with some evil, destructive of our nature, or exceeding the ordinary patience and constancy of men.”
 Rather than saying that necessity gives us a privilege to directly violate the law, Pufendorf claims that it should “not <be> comprehended in the general words of a law.”
 It is not that the magistrate ought to approve of a needy person stealing from another, but rather that he ought to recognize that, in these cases, the person should not be expected to refrain from taking another’s property. The action should not be regarded as stealing because refraining from it would be overly demanding.
The distinction between equity and dispensation helps to clarify what the author has in mind. A dispensation takes place when the lawmaker decides that some person be cleared from the obligations of a specific law, suspending the effect of the law over her. Only those with legislative power have the grace to dispense, but the reasons must be weighty enough, to prevent a weakening of the respect for the laws, and to avoid envy and resentment among the citizens.
 To administer equity, by contrast, is not the grace of the legislator, but the duty of the judge, a “correction of that in which the law, by reason of its general comprehension, was deficient: or an apt interpretation of the law, by which it is demonstrated, that there may be some peculiar case which is not comprised in the universal law, because if it were, some absurdity would follow.”
 Exceptions granted for reasons of equity arise because of the infinite variety of cases, and the impossibility of accommodating them all under a limited number of human laws.

The right of necessity falls, correspondingly, under the latter and not the former category. That is, exceptions of necessity should be granted to prevent human laws from receding too much from the natural law, to the point where following them would bring about a morally undesirable or even morally repugnant result. The duty of the judges, therefore, is to recognize when this exception arises and to accept it, on the presumption that – had the original legislators been in their place – they would have themselves approved of the exception.
This is why Pufendorf criticizes harshly those who qualify those acting on necessity as committing theft. One of his main targets is Antonius Matthaeus II (1601-1654), a prominent German jurist who claimed that “we should say that a crime is committed but under pressing need. However, we should certainly either remit the penalty because of the pressure of necessity on the offender, or certainly mitigate it.”
 To this, Pufendorf replies that the person in extreme necessity does not exercise her right to derive any gain from it (what would indeed constitute a crime, according to Matthaeus definition), but “designs it purely for the relief of his extreme distress,”
 as in the following example:

Foreigner: “[W]hat if a man should wander in a foreign land, unknown, friendless and in want, spoiled of all he had by shipwreck, or by robbers, or having lost by some casualty whatever he was worth in his own country; should none be found willing either to relieve his distress, or to hire his service, and should they rather (as it commonly happens) seeing him in a good garb, suspect him to beg without reason, must the poor creature starve in this miserable condition?”

Pufendorf also rejects Matthaeus’s contention that when the lives of many depend upon the good will of a few, the former ought to refrain from acting. For Matthaeus, to take an example, when in times of famine the suppliers refuse to give away their stores, the opening of the granaries “must be done on the public authority of officials and, until such time as authority intervenes, whoever intending to gratify his hunger from another’s supplies takes something fraudulently will be committing a theft.”

Against this, Pufendorf proposes Open Granaries: if the authorities neglect their duties toward their citizens (in this case, by ordering redistribution) then the needy are under no duty to starve, and are permitted to open the granaries and help themselves to the food.
Pufendorf’s explicit justification for the right of necessity is thus the recognition of the importance that self-preservation has for us. It could be said that the right of necessity is so in a double sense: the first and most obvious one is that it is a right that the person has to certain external things in order to preserve herself or her minimal suum. In this sense, necessity is a synonym for need; more precisely, material need. In another sense, it is a right of necessity because the person is not thought to be entirely free to choose her actions when subjected to such a state. Because acting otherwise would go against her most basic instinct, this right might be said to be to some extent necessitated, in that it derives from a natural pull that admits no intervention of the human will (heroes and saints excepted), “[s]ince to throw off the love and care of ourselves is justly ranked amongst impossible attempts; or however amongst such as surpass the common strength of men’s souls.”

A morally enforceable duty of humanity
Grotius’s focus while discussing the right of necessity is on what the needy may do for themselves; namely, taking and using someone else’s property, which under those circumstances is not considered as part of the latter’s extended suum any more, but as common property, as in the original state. There are in this account, however, two important omissions. First, Grotius says nothing about what the owners of the resources needed ought to do in those situations. Apart from denying that the justification of this right is the duty of charity to give to him who lacks, he is on the whole silent about what the morally correct attitude or action is for those whose property is going to be taken and used. Second, Grotius never mentions the use of force, if this is the only way in which the needy can actually help themselves to the resources in question. The way in which he presents the cases suggests that necessity gives the person an exceptional right, in the form of a Hohfeldian privilege, to the property of others. But nothing is said as to what the person is supposed to do if the owners refuse to help. John Salter, as will be seen below, interprets this omission as a sign that Grotius plainly rejects the use of force by the needy against the owners.

On the contrary, Pufendorf has quite a lot to say on both topics, starting from his earliest work, the Elements of Universal Jurisprudence. Here, he underlines the active role to be played by the owner of the resources needed. It is on the basis of the law of humanity that “any one whatsoever is bound, when not under an equal necessity, to the extent of his power to come to the aid of a second person placed in an extreme necessity.”
 When confronted with someone in extreme necessity, then, those who own the resources have a duty to do something about it. This is not a duty that is fulfilled merely by abstaining from acting, like perfect duties of justice. Humanity demands that we do what is in our power to do to aid that person, either through our direct involvement (as when we can easily save someone from drowning) or through material aid, when the other is in a situation of extreme want.
In extreme want, which is the type of case under examination here, Pufendorf stresses that the duty of humanity manifests itself even more clearly. The reason for this is that, as was said before, he thinks that the establishment of property laws allows us to practice our imperfect duties of humanity more extensively. While in the state of nature we can only be generous with our physical strength, in the civil state we can earn our merit points by disposing of our extended suum as we please, to the benefit of others. This division of goods is therefore not made so “that every person should sit idly brooding over the share of wealth he [has] got, without assisting or serving his fellows,”
 but to further our mutual ties and thus discharge our social debt, while securing our own advantage and gain.
So what if the owner of the resources needed does sit and brood idly over her wealth, and does nothing to help the needy? One might recall that humanity is defined by Pufendorf as an imperfect duty, so that its performance is highly commended, but its omission is not to be actually forced or legally enforced. In spite of this, Pufendorf replies that “the wealthy person is bound to relieve him who innocently wants, by an imperfect obligation; to the performing of which though regularly no man ought to be compelled by violence, yet the force of extreme necessity is so great, as to make these things recoverable by the same means as those which are truly and rightfully due.”

The force of necessity is such then that it prevails over the considerations which normally prevent us to claim by force what is only owed to us imperfectly. This idea is what allows Pufendorf – contra Grotius – to justify the use of force by the needy against those failing in their charitable duties.
 And that is why he can claim with no qualms that, “when the necessity has merely to do with the property of the other, or when our life can be saved only by the property of the other, there is scarcely any doubt but that, when no other means are available, this property can be appropriated by force, and against the will of the owner, who is not under pressure of the same necessity.”

Recalling the terminology proposed in Chapter 1, Pufendorf thus understands the right of necessity as a morally enforceable right, namely, a right which has the form of a Hohfeldian claim, and is correlated with a morally enforceable duty of humanity of the owners of the resources needed.
 It is not that the needy is at liberty (i.e he has no duty not) to take and use someone else’s property, as in Grotius’s story. What Pufendorf is saying is much stronger: in situations of extreme need, the very form of humanity, which is under normal circumstances that of a morally non-enforceable duty, is modified, and becomes that of a duty claimable by force. In these exceptional situations, the remedy (to bring back Pufendorf’s own metaphor) is to demand that the agent perform a duty which under normal circumstances should have served to display his moral virtue freely. On the contrary, it would indeed be grievous to endanger someone’s self-preservation just because one is too lazy, or distrustful, or stingy, or plainly malicious to succor the person in need – either by helping her out, or by letting her take and use a part of one’s property.

3.2.3 Four conditions and one demand

I have said so far that, for Pufendorf, the right of necessity ought to be recognized as a legitimate exception amidst the standard moral and legal rules. This right is based on the most basic pull of self-preservation, and it authorizes the needy agents to claim what they need by actual force, if those who have a duty of humanity to help them out fail to do so. At this point, two obvious worries have to be addressed. On one hand, if the justification of the right of necessity boils down to the strong desire of self-preservation, how to make sense of Pufendorf’s stress on the importance of setting limits to its exercise? In other words, if all that matters to justify this right is the instinctive pull to stay alive, how can one require the needy to refrain from preying on the equally needy, let alone to refrain from exercising their right if they are not morally innocent? On the other hand, isn’t it overly demanding for the potential duty-bearers to comply with their duty of humanity each and every time that they encounter a needy individual, subjecting them to the use of force if they refuse?

I suggest in what follows that the answer to both questions resides on Pufendorf’s implicit assumption that, for the right of necessity and its correlative duty of humanity to be accepted as an exception amidst the standard moral and legal rules, the parties signing the original contract would require that the following conditions be met: restitution (material or at least symbolic) has to be intended; the agent must be in need through no fault of his own; he may only take from those who are not equally (or almost as) needy; and he must have tried other courses of action, before appealing to this right as a last resort.
That is, those signing the original contract would have agreed to claim this right only after making sure that they complied with these conditions; and, correlatively, to recognize their duty of humanity as morally enforceable when these conditions were met. In this way, everyone would have an incentive to be self-sufficient and stay above a minimal material threshold, but everyone would also have the reassurance that, if worse came to worse, they may claim necessity against those who could help them out. For the sake of reciprocity, moreover, everyone would have an incentive to recognize their morally enforceable duty, if they were ever confronted with a legitimate claim of necessity, bearing in mind that those in need could have been them. The following case is a good summary of what the author has in mind, both regarding the conditions that the right-holder ought to fulfill before claiming necessity, the moral duty that correlates to this claim, and the consequences that failing to fulfill this duty may bring for the duty-bearer:
Victuals and Clothes: “If a man, not through his own fault, happens to be in extreme want of victuals and clothes necessary to preserve him from the cold, and cannot procure them from those who are wealthy and have great store, either by intreaties, or by offering their value, or by proposing to do work equivalent; he may, without being chargeable with theft or rapine, furnish his necessities out of their abundance, either by force or secretly, especially if he do so with a design to pay the price, as soon as he shall have an opportunity. For it is the duty of the opulent person to succor another who is in such a needy condition. And though regularly what depends upon courtesy ought by no means to be extorted by force, yet the extreme necessity alters the case, and makes these things as claimable, as if they were absolutely due by a formal obligation. But it is first incumbent upon the necessitous person to try always to supply his wants with the consent of the owner, and he is to take care that the owner be not thereby reduced to the same extremity, nor in a little time like to be so; and that restitution be made; especially if the estate of the other be such as that he cannot well bear the loss.”

Intending restitution
Because the Pufendorfian right of necessity is correlated with the duty of humanity of the owners of the resources needed, for the author it seems only natural to demand restitution as “an indispensable condition (…) if possible; especially if the thing taken were of great value, and such as the owner could not well part with without some consideration;”
 or, as he claims in Victuals and Clothes, “especially if the estate of the other be such as that he cannot well bear the loss.”
 Even if the thing taken is of inconsiderable value, the author stresses that the needy person should be ready to show her gratitude to the owner or, if the thing was taken by force, at least to show the owner how grateful she would have been, had he complied with his duty of humanity voluntarily.
 

At first sight, one could raise the following objection: if the right of necessity has the form of a morally enforceable claim against those who own the resources needed; and if the latter have, in turn, a morally enforceable duty of humanity whose performance the needy may exact from them, isn’t restitution just as out of place as it was in Grotius’s theory?

If one resorts to Pufendorf’s contractarian argument, two reasons may be given as to why intending restitution is a condition that the contracting parties would require.
 On one hand, the prospect of ex post compensation diminishes the incentive for people to become dependent on others: if one is expected to give back what one has taken and used, the appeal to this exceptional prerogative does not look so tempting any more, and is left for cases where there really is no other way out. On the other hand, by requiring that the owners be compensated, it prevents this right from becoming too heavy a burden on the latter, and it gives them an incentive to keep working and accumulating, while complying with their duty voluntarily, on the reasonable expectation that they will get back what they gave away – if not in kind, at least in grateful expressions.

Because it is an exception to the standard division between perfect rights and duties, it is then not implausible to say that the right of necessity is a right which has the form of a claim, but that, given the special circumstances of its occurrence, it has restitution built into it as a condition. Similarly, the duty of humanity of those confronted with someone in extreme need may be demanded by force, but that does not erase the need to compensate or be grateful to the duty-bearers.

Restitution is thus not set by Pufendorf as a formal legal requirement, but as a highly commendable action, which the person in need has to intend to do if she is to exercise her right. This makes it possible in his theory to make a practical distinction between the treatment of legitimate cases of necessity, and cases where the agent claims necessity even though he does not fulfill the conditions required: while in the former case the agent may comply with his imperfect duty of restitution freely, the latter could be enforced by law to compensate what he took and used (given that he never had a right of necessity in the first place). I suggest in the next two sections how this distinction may prove useful.

No right for idle knaves
For Pufendorf, one of the duties that we have toward ourselves (and which is in turn founded on the first precept of sociability), is to cultivate our abilities and endowments, pick up an activity or employment suitable to them, and become useful members of society.
 To brood idly and voluntarily become dependent on others is a condemnable attitude, and the author shows no pity for the lazy and the indolent. In fact, one of the functions of instituting private property is to make men industrious and to make them labor for their own subsistence. With this in mind, it is easy to understand the importance that he places on moral innocence as a necessary condition to claim the right of necessity.

It might be objected that this requirement is ad hoc, given Pufendorf’s equally strong insistence that the right of necessity is founded on the principle that it is impossible for human beings (innocent or guilty, lazy or industrious) not to attempt by all means to preserve themselves, when their safety is at stake. This seems to assume that the main reason to keep cases of extreme necessity as an exception to human laws is that it would go against human nature – or, in contemporary terminology, that it would be psychologically too demanding – morally to require the agents to comply with a duty to respect private property, when they need some of the latter for their very subsistence. It is in this sense that I said that the right of necessity could be understood to be necessitating. So how is it that moral innocence comes into the picture?
The answer is that this condition, like the others here mentioned, would be required by those laying down the initial agreement to enter civil society. As Stephen Buckle remarks, it is unthinkable for Pufendorf to have rational agents consent on a right that forces the industrious to maintain the idle and slothful at their own expense, for “to tolerate it would transform the right of necessity from a safety net for the victims of misfortune to a manacle on social development.”

One could here recall Jeff McMahan’s account of moral liability and the right not to be killed: although all those who are at risk of being harmed or killed by another have, in principle, the right to defend themselves (even if this means harming or killing the attacker in question), those who attack first forfeit their right and make themselves liable to being harmed or killed by the person they put under threat. In analogous fashion, one could say here that those who fail in their duty to become self-sufficient members of society forfeit their original right to take and use what they need, or to demand assistance in a forcible way from those who can help them out. Making themselves liable in this situation means that, what would otherwise be a morally enforceable claim of necessity on their part is through their own actions turned into an imperfect right to the charity of others; that is, a right which may not be extorted by force. This renders intelligible Pufendorf’s dictum that “[n]o man is accountable for not doing that which exceeded his power, and which he had not strength sufficient to hinder or accomplish. Hence that maxim, to impossibilities there lies no obligation. But this exception must be added, provided, that by the person’s own fault he has not impaired, or lost that strength which was necessary to the performance.”

Still, how does this overcome the objection that one cannot expect self-restraint from the agents in situations of extreme need? In response to a question that he himself does not address, I suggest that it is plausible to infer from Pufendorf’s account that, just as someone who has injured another has to offer reparation for past damages, those who invoke necessity even if they are responsible for their plight could be legally enforced to compensate. As was said above, while offering restitution is presented as a highly commendable imperfect duty for those who are morally innocent, it could well be demanded by law from those who are responsible for their situation.
 One could say here that the person who is morally innocent is justified when she takes or uses the property of another who is not equally needy (as will be seen in the next section), and that no legal obligations ensue from her action. By contrast, when the claimant is morally responsible for her necessity, she could be said to be excused: we may understand why she acted (given the direness of the situation and the pull of self-preservation), but still we may not justify it, and we may show this by explicitly requiring her to offer ex post compensation. This difference in treatment, of course, would only work in a society where the right of necessity is already incorporated as a valid exception among the standard legal rules; that is, in a society where the distinction between legitimate and illegitimate claims is already acknowledged.
 
Not taking from the equally needy
Another condition set by Pufendorf for the right of necessity to be legitimately claimed is that “we suppose the owner to abound.”
 On the contrary, if he is equally needy or close to falling into an indigent condition, this right can by no means be claimed. As he makes clear in Victuals and Clothes, the claimant should “take care that the owner be not thereby reduced to the same extremity, nor in a little time like to be so.”

It should be clear by now why this is so. Pufendorf founds the right of necessity in the most basic right of self-preservation – the right to preserve our minimal suum and the things needed to sustain it. What the right of necessity seeks to guarantee, then, is that nobody falls under the minimal threshold of subsistence, and it does so through the acknowledgment that, when we are not under an equal necessity, nor close to it, we have a morally enforceable duty of humanity toward those whose very self-preservation is at risk. This duty is fulfilled by letting them take and use our property (or extended suum), or by giving it to them directly. However, when giving away our possessions (or letting them be taken and used) is not merely an inconvenience, but a threat to our own minimal suum, this morally enforceable duty of humanity is extinguished, as is the right of necessity of the other. After all, if this right compelled the needy to give up their own self-preservation for the sake of those equally needy, it would be denying the very principle it is founded upon!
If this exceptional moral prerogative is presumed to be part of any rational agreement among agents when entering civil society, it is easy to see why preventing the needy from taking from the equally (or almost as) needy is part of the agreement. Assuming that the agents accept the law of primitive seizure, which gives the person a right over the things that are already in her actual possession, “the only question is, whether I am obliged by the bare law of humanity, to perish myself for the sake of preserving another: which is a paradox that no man will pretend to maintain.”
 If one is the agent in need, meanwhile, this condition gives one reason to claim necessity against those who are better-off, not only because it will be less costly and inconvenient for the latter to give a part of their property away, but above all because, had one been the person in possession of her last victuals, one would have wanted to retain her claim over those victuals without external encroachment.
What about when there are no other better-off agents around? Should we really expect the needy to restrain their most basic instinct of self-preservation? This question, again, is not one that Pufendorf addresses, but it may be suggested that, just as those who are morally responsible for their need may be excused, but not justified if they claim necessity, something analogous happens here. Thus, those who cannot refrain and end up taking from the equally needy could be legally enforced to offer restitution ex post.

A last resort
A fourth and final condition set by Pufendorf is that the right of necessity may only be exercised after “all fairer courses [have been] tried, as complaining to the magistrate, begging and intreating, promising restitution if we are ever able, or offering to discharge the debt by equivalent labor and service.”

Again, this clause would have been included by the original contracting parties, and is understandable given Pufendorf’s caution to make actual claims of necessity only exceptional occurrences. Invoking necessity is not the first option, but the last resort. For it to remain like that, it is required that society be framed in such a way that proper claims of necessity are indeed rare. One way to achieve this is by protecting private property, so that industry and commerce are promoted and the lot of the majority is improved. The other, interconnected way, is by the better-off complying with their common duties of humanity, which they should display more extensively, the more extensive their material means.

One demand
The four conditions aforementioned ensure that the exercise of the right of necessity remains limited by strict boundaries and does not become too demanding a burden for the other members of society. When these conditions are met, however, those on whom the claim falls have to recognize their morally enforceable duty and respond to that claim, by letting the needy take and use what they need, or by giving it to them.
This moral demand is not excessive but, to the contrary, it fits neatly into Pufendorf’s overall theory and its emphasis on the basic precept of sociability. In order to have a functioning society, it is not enough to abstain from harming others directly, but sometimes we are required to do things for others. Underlying this is the idea of reciprocity, at the basis of Pufendorf’s contractarian argument: because some day they might be the party in extreme need, it is rational for the contracting agents to accept that humanity – in exceptional cases – may have the form of a morally enforceable duty.
Bringing back once again McMahan’s notion of moral liability, a person is liable to being killed when he has “acted in such a way that to kill him would neither wrong him nor violate his rights, even if he has not consented to be killed or to be subjected to the risk of being killed.”
 In cases of necessity, in analogous fashion, if the owner refuses to comply with his duty of humanity, it could be said that he forfeits his right to property and becomes liable to the use of force by the needy against him; or, more precisely, his property becomes liable to be taken or used by the latter. Thus, the needy may in these circumstances take and use his property without wronging him or violating his rights, even if he has not consented to this action, and even if he denies being the duty-bearer in that situation.
Having said this, it is important to stress that Pufendorf gives the duty-bearers the privilege of judging whether the claimants comply with the said conditions, especially moral innocence. He thus says that “it is lawful for every proprietor to distinguish between such as are indigent out of misfortune, and such as are reduced to the same condition by their own demerit and neglect; it is plain that he has such a right over his own goods, as shall in some measure prevail even against a person in extreme necessity: so far at least as that he shall have the privilege of judging, whether the man be an object worthy of his relief or not.”

At first sight, this would seem to undo with one hand what has been done with the other: what practical clout does the right of necessity retain if the needy have to rely on the judgment of others? The answer is that, as the quote itself clearly states, this privilege prevails in some measure, leaving the door open for cases where it may not. Rather than letting the owner of the resources needed decide for the needy (or vice versa), Pufendorf ultimately lets each agent judge the permissibility of his own actions, which actually makes sense.

3.3 An incongruous theory?
Scott G. Swanson accuses Pufendorf of letting his argument “come to rest, ark-like, on twin-peaks of contradiction”: “[he] teaches that a man who fails in his obligations to succor the poor deserves to forfeit his property, but he never explains why extreme necessity entitles a person to press a claim that is not a right as though it truly were a perfect right, let alone why a magistrate might dispossess a person of something he holds by perfect right (…) His theory of property rights renders claims in extreme necessity incoherent; his theory of claims in extreme necessity renders absolute property right incoherent. He is unwilling to give up either principle, and he is incapable of resolving one principle into the other. So he simply asserts them both.”

Swanson’s accusation rests, however, on a twin-peak of misunderstandings. 

On one hand, pace Swanson, Pufendorf does explain why extreme necessity entitles the person to press as a perfect right what under normal circumstances is only owed to her imperfectly: as I have already mentioned, it is attention to the most basic pull of self-preservation, and to the assumption that human laws (and agents) have to take this fact into account to depart as little as possible from natural equity. As was said above, had we been present when signing the original agreement, whereby we left the simplicity of the natural state to enter civil society, it is rational to assume that we would have added this exceptional clause to the contract – namely, that what under normal circumstances is non-enforceable becomes morally enforceable under extreme necessity, allowing the agent to appeal to the relevant authorities, or to take matters into his own hands, when there are no other options available. To make this exception as little disruptive as possible, moreover, the four conditions aforementioned have to be fulfilled by the agent pressing the claim.

On the other hand, Swanson misunderstands the role that property rights play within Pufendorf’s theory. This leads him to say, erroneously, that Pufendorf “teaches that a man who fails in his obligations to succor the poor deserves to forfeit his property.”
 The author never affirms, however, that those who fail in their duties to succor the poor in general deserve to forfeit their property in general; rather, he holds that those who fail in their duties to succor specifically those whose very self-preservation is at stake (and meet the said conditions) forfeit their right against them to a specific part of their property (i.e. that which is needed). That is, he makes it very clear that it is only in these exceptional situations when the performance of the otherwise imperfect duty of humanity becomes morally enforceable.
Regarding property, Pufendorf is adamant that its function is to avoid conflict and promote and protect human industry and commerce, and it is to achieve these ends that it was originally established and is currently maintained. Through this human institution, individuals extend their minimal suum to a wider range of external things, which become from then on claimable by a perfect right. This perfect right is legally enforceable, that is, it is defended by the civil authorities, who punish those who attempt to encroach upon another’s extended suum and recover for us what has been taken away. (Only rarely, as was said above, may individuals in civil society enforce the right of property with their own hands.
)

Contrary to what Swanson affirms, the right of property is not absolute: not as Pufendorf understands absolute duties, nor as Swanson seems to understand it; that is, as a duty with no exceptions. 
To recall, while absolute duties (and rights) are defined by Pufendorf as those that everyone has (or holds against) everyone else, by virtue of the first natural precept of sociability, hypothetical or conditional duties are adventitious, arising from human institutions and strictly limited to them. According to this division, property clearly falls into the latter category. This makes it plausible, then, in Pufendorf’s account, to say that a person may have a perfect, legally enforceable right over her property, which allows him to claim it against everyone else, and to have it defended by the civil authorities or even by himself, in some exceptional scenarios. This perfect and legally enforceable right, however, arises from a human institution, so that it is posterior to the most basic right that we all have to our minimal suum, and to the things necessary to preserve it. This is why, when a person’s minimal suum is at stake, and her only way to preserve it is to take and use someone else’s property – i.e. his extended suum –, the legally enforceable right of the latter (which is hypothetical or conditional) is trumped by the prior morally enforceable right of the former (which is absolute).
As was said above, property owners may choose who to help, by distinguishing between “such as are indigent out of misfortune, and such as are reduced to the same condition by their own demerit and neglect.”
 The limit of this privilege is reached, however, when the owner refuses to help those whose very self-preservation is at stake and who comply with the said conditions. For, “[m]ust a poor necessitous creature be famished because he cannot prevail on the unmerciful miser? Certainly such an inflexible churl ought rather to be deprived of his gift and of his merit together; since he had not heart enough to venture an act of common humanity.”
 It is only in these situations when the owner forfeits his right to property, by violating what ought to be an exceptional clause in the original agreement to enter civil society.
John Salter criticizes Pufendorf along similar lines. He says that, contra Grotius, and to avoid the abuse of the stronger over the weaker, Pufendorf founds the right of necessity on the imperfect duty of humanity of the wealthy, but he then asserts that, “in extremis, the poor can claim the surpluses of the rich ‘on the same ground as things that are owed by a perfect right.’”
 Salter takes this to mean that the right to property is conditional upon the performance of the duty of humanity, so that those who refuse to carry out the latter forfeit their otherwise perfect right, which is then transferred to the person in need. For Salter, this renders Pufendorf’s account incongruous, and creates two difficulties: first, it undermines the key distinction between perfect and imperfect duties; and, second, it ends up granting the poor even stronger rights than Grotius.
To begin with, Salter wrongly interprets Pufendorf as claiming that property is conditional upon the exercise of the duty of humanity, so that those who fail in the latter relinquish their right to the former. Pufendorf does indeed consider that the practice of humanity is favored and promoted by the institution of property, but he never makes it dependent upon humanity! Instead, he makes the legally enforceable right of property dependent upon the morally enforceable right to one’s minimal suum. In some exceptional cases, this right does correlate to a morally enforceable duty of humanity on those who own the resources needed, even if this means making an exception to the human laws and the social mores, and even if this means going against them, when the laws exclude this exception, or when the people are too inattentive and indifferent to comply with even the most minimal requirements of humanity.

Regarding Salter’s two specific points, first, he affirms that the Pufendorfian account undermines what is an essential distinction in his moral theory, to wit, that between perfect and imperfect duties. Salter correctly points out that this distinction is very important for Pufendorf who, against Grotius, includes imperfect duties to benefit others as part of the law of nature, together with the minimal perfect duties of justice. Moreover, Salter adds, imperfect duties serve the function to give the rich the chance to display their kindness freely.
 He then concludes that “this is entirely inconsistent with the idea that those who refuse to be charitable should lose their property, as if they are being punished for their refusal to show humanity.”

At this point Salter makes a similar mistake to Swanson’s: namely, he implies that a failure to exercise the duty of humanity in general should result in the person forfeiting her right to property as a whole. But this is not the gist of Pufendorf’s argument. Not to weaken the institution of property, the author has a very good reason to leave the relief of the needy to the good will of those who can easily help them out, with no interference or external compulsion under normal circumstances. When humanity has as its object not the mere benefit, but the very lives of others, however, there is a very good reason to make it compellable by force. To be sure, letting people display their imperfect duties freely is very important for achieving a harmonious sociability; but it is even more important to have a mechanism that protects innocent people from being seriously harmed or even from dying, especially when this can be done at little cost to others. It is on this basis only that the duty of humanity may be enforced.
Salter’s second point is that, although Pufendorf criticizes Grotius “for shifting the balance of rights and duties too far in favor of the poor”
, Pufendorf ends up giving the latter even stronger rights than what Grotius had allowed for. But Salter here takes Pufendorf to be saying something that he doesn’t. Pufendorf’s complaint against Grotius is not that his argument gives undue preference to the poor as such. Rather, it is that it leaves the door open for the needy to prey on the equally needy, and to the lazy and idle to prey on the hard-working. 

It is true, as Salter points out, that the right of necessity as Pufendorf conceives of it does give the needy the possibility to resort to force against the owners, something that Grotius never implies. But, again, it is not that the poor in general have free reins to go and grab the possessions of the rich, but only those who are in extreme distress and comply with the conditions already mentioned. 
Summing up, the main point of Swanson’s and Salter’s criticisms against Pufendorf is that, by letting an otherwise imperfect right to the humanity of others turn into an enforceable right, which may even trump the perfect right to property, the author creates a tension within his theory, rendering it incoherent. I have argued, on the contrary, that the right of necessity has to be understood as an exception to human laws, but as a necessary corollary of natural law. As long as these two different levels are duly acknowledged, Pufendorf’s theory no longer appears incongruous but, if anything, more attentive to the demands of specific moral contexts.
3.4 Concluding remarks
In this chapter, I have presented Samuel Pufendorf’s account of the right of necessity, founded on the most basic pull of self-preservation, and on the idea that it would be rational for the original contracting parties to include such an exceptional clause amidst the standard moral and legal rules that govern society.

Against the criticisms that accuse his account of being incongruous, insofar as he wants to keep a perfect right of necessity vis-à-vis a perfect right of property, I have suggested that the right of necessity has to be seen as a corollary of the natural law and, consequently, as a necessary exception to the standard human laws. Thus, its recognition does not render property rights incoherent, but on the contrary, reminds us of one of the primary functions of this human institution, which is to preserve natural equity as much as possible. The right of necessity does not make property rights any less perfect, but simply redraws its limits.
To keep this right strictly limited and prevent its misuse, Pufendorf sets four conditions for it to be claimable. I suggested that these conditions would be demanded by the original contracting parties designing the agreement to enter civil society: that the needy agent intends restitution whenever possible; that he is morally innocent; that he does not take from those equally (or almost) as needy; and that he leaves this right as a last resort.
On the whole, I conclude, Pufendorf’s understanding of the right of necessity, based ultimately on the basic precept of human sociability, which obliges us not only to refrain from harming others but also to benefit them, is more convincing than Grotius’s retreat to the original right of common use. While keeping the importance of individual self-preservation as an ultimate human drive, Pufendorf emphasizes at the same time the importance of performing our common duties of humanity and, far from giving them a subsidiary role, à la Grotius, he assigns to them a leading role.
Chapter 4

Francis Hutcheson: The right of necessity and the greatest good
In his seminal essay on Francis Hutcheson’s moral epistemology, William Frankena notes that, although generally neglected in the history of moral philosophy and “lost between Shaftesbury, the founder of the Moral Sense School, and Hume, its most radical protagonist,” Francis Hutcheson was in his own day “one of the most discussed, pro and con, of the moralists then living.”
 In fact, the Irish-born philosopher and Glasgow professor (1694-1746) was one of the major figures of the Scottish Enlightenment, and had a great influence on authors such as Thomas Reid, Adam Smith, and David Hume.

Today, Hutcheson’s name is known above all in the field of the history of ideas, for his theory of the moral sense, where he postulates that we have an innate ‘internal sense’ that is the immediate source of our moral approbation and disapprobation.
 His moral theory founded on benevolence as the one and only virtue (from which all the others are derived) has also been widely discussed, especially because of its opposition to Hobbes’s and Mandeville’s conception of morality as a purely self-interested enterprise, to which we are forced to agree in order to coexist in relatively peaceful terms with one another.

What has been much less noted and what I focus on in this chapter is Hutcheson’s theory of rights and, within it, his account of “The Extraordinary Rights Arising from Some Singular Necessity”. The latter occupies an entire chapter of his posthumous work, A System of Moral Philosophy (1755), and also of his Short Introduction to Moral Philosophy (1747), the textbook he used to teach his students in Glasgow.
 In both works – where he systematizes his own very particular version of natural law theory –, Hutcheson arguably develops not only a unique account of such a moral prerogative, founded on utilitarian (or, rather, proto-utilitarian) grounds, but also one of the last to be given, before the very concept of a right of necessity fell into oblivion among moral and political philosophers.

After a brief introduction of Hutcheson’s theory of the moral sense and his idea of benevolence as being the sole foundation of morality, I present his sui generis theory of rights, and in what sense it may be said to be proto-utilitarian. I then refer to the three types of rights that Hutcheson recognizes as giving origin to the general rules of morality (perfect, imperfect and external rights), and focus on the exceptional right of necessity, its justification and the general cautions for its performance. By contrast to Grotius and Pufendorf, I argue that Hutcheson turns the right of necessity on its head, by understanding it as a necessary exception to preserve the well-being of society over that of individuals, when the latter is inconsistent with the former. Finally, I discuss whether a right so conceived may be said to be morally enforceable in the sense I have proposed to understand it, and whether it correlates to an enforceable duty of humanity on the owners of the resources needed, if they are present on the scene.

4.1. Benevolence and the moral sense
Francis Hutcheson is best known in the history of philosophy for his theory of the moral sense, a special power whereby human beings are able to perceive the qualities of moral goodness and badness, independent of any previous reasoning or reflection.
 Against rationalists, who thought that the principles of morality were deducible by reason, but also against those who thought of moral commands as delivered by divine revelation, the Glasgow professor claims that our moral judgments spring from this ‘internal sense’ immediately and naturally, in the same way that aesthetic judgments spring from an ‘internal sense of beauty’.

While Hutcheson thinks of the moral sense as the origin of moral approbation and disapprobation, he takes the ultimate foundation of morality to be benevolence, our disinterested love of others.
 To begin with, the others are the people in our closest social circles, toward whom we feel a natural affection; but the aim of moral practice and education is to extend this partial benevolence to ever wider circles, until we attain a “calm general good-will to mankind.”
 It is the moral sense which reveals to us that this extensive, calm benevolence is the ultimate ground of moral approbation: anyone who observes human nature, according to the author, finds a “general propension of soul to wish the universal prosperity and happiness of the whole system.”
 In a declaration of moral cosmopolitanism inherited from the Stoics, Hutcheson affirms, moreover, that “if we enlarge our views with truth and justice, and observe the structure of the human soul, pretty much the same in all nations (…) we must find a sacred tie of nature binding us even to foreigners, and a sense of that justice, mercy and good-will which is due to all.”

Hutcheson arrives at this conclusion after discarding other elements that so far had been reputed to be the ground of moral approbation, the first among them being self-interest. In a full-blown reaction against the psychological egoism advocated by Hobbes and Mandeville, Hutcheson claims that our moral sense cannot be “bribed” by this kind of consideration: otherwise, how could we morally approve certain actions even if they are disadvantageous to us, and disapprove others that, although beneficial to us, harm others? The religious hope of eternal rewards and the fear of eternal punishment; external praise; custom, education and study are also discarded by Hutcheson as the ground of our moral judgments. Instead, the moral sense makes us approve naturally of those affections which incline us to make others happy (without being pernicious to others), and of the actions that spring from those affections. And it rejects those affections that directly tend to the public detriment, and the actions that spring from them.

Underlying Hutcheson’s moral theory is the teleological belief that the total system is ordered in such a way that our own good is not at odds, but essentially in harmony with the good of others. Thus, even when morality dictates that we do something which seems at first sight to go against our self-interest, it turns out that “while we are only intending the good of others, we undesignedly promote our own greatest private good.”
 Together with this belief, there is also the assumption that ultimately there is no tension between intending the good and actually achieving it. Thus, for example, when describing the four cardinal virtues – temperance, courage, prudence and justice – he both claims that we give them that name “because they are dispositions universally necessary to promote public good”, and because they “denote affections toward rational agents”.

As will be seen in the next section, the conflation of these two ideas makes Hutcheson’s moral theory difficult to pin down within the utilitarian tradition.
4.1.1 The seeds of utilitarianism
Discussing moral monism – i.e. the idea that all spheres of morality ought to be governed by one and the same principle –, Thomas Pogge distinguishes between the mastergoal and supergoal versions of such a doctrine. Mastergoal monists promote those rules of conduct, personal dispositions, and institutional designs that bring about their common goal in fact. Instead, supergoal monists promote those conducts, dispositions and institutions that are inspired by and consciously directed toward that common goal.
 As Pogge underlines, this distinction creates a familiar tension within utilitarianism: it is not always the case that intending the common goal (to wit, the greatest good for the greatest number) brings this goal about in fact; and, conversely, it is not always the case that realizing the common goal requires agents to consciously intend it; quite to the contrary, it may happen that seeking the goal directly may have counterproductive results, and that the goal may be best achieved by not openly striving for it (what is known as the problem of self-effacement).

Applying this distinction to Hutcheson’s moral theory, one does not get a very satisfactory result. On one hand, Hutcheson appears as the champion of a supergoal theory of benevolent motives and affections, whose concern is above all to achieve the most extensive and calm benevolence toward all sensitive agents. On the other hand, when it comes to judging the benevolence of actions, Hutcheson takes for granted that the way of doing it is by looking at their beneficial effects, coining what was later to become the utilitarian catchphrase – i.e. “that action is best which procures the greatest happiness for the greatest numbers”.
 The author thus seems to assume an ultimate harmony between motives and ends that would not be at all obvious for contemporary utilitarians.
Going into a detailed examination of the extent to which Hutcheson’s moral theory may be considered as utilitarian would be the pursuit of a separate research, so in this section I only sketch briefly what seem to me to be the main traits in his work that signal (or not) in that direction. Clarifying this point is important, insofar as my more general aim is to show that the idea of a right of necessity – namely, that given certain conditions a person in extreme need may take and use someone else’s property in order to get out of her plight – can be defended not only from a theory that emphasizes individual rights and liberties per se (à la Grotius or à la Pufendorf), but also from one that sets the general good as the common goal and directs all its efforts in that direction.

Based on the emphasis he puts on good intentions and motives as the triggers of our moral approbation, some commentators have rejected the view that Hutcheson’s position may be described as “utilitarianism pure and simple”.
 Ernest Albee, for example, says that Hutcheson is “mainly interested in that which is formally good, the benevolent intention”
, while Knud Haakonssen claims that “[w]hile prima facie neutral behavior may be appraised morally in terms of its contribution to the common good, such judgment depends upon the moral motive behind the good outcome: this is the proper object of moral judgment.”

Other factors that distinguish Hutcheson’s theory from standard utilitarianism are that human happiness is defined in terms of virtue rather than pleasure, and that when he develops a moral calculus, his intent is not to measure the total amount of external good to be produced by a certain action, but the degree of morality of the action measured in terms of the “net benevolence of the agent”.

Insofar as the happiness of mankind is the ultimate goal of morality, however, Hutcheson could be said to be paying more attention than his predecessors had ever paid to the consequences of our actions, and it is in this sense that he could be justly considered as a forefather of utilitarianism.
 
Because of our epistemic limitations, we cannot enter into the agent’s mind or heart to read her intentions at first hand, so the best way to know the latter is by observing the actual effects of her actions in the real world. Thus, although in theory Hutcheson rejects the idea of morally judging the agent by the external effects of her actions, he concedes that this is the way that we normally do it in practice. Hence the rule: “[T]hat which produces more good than evil in the whole, is acknowledged good; and what does not, is counted evil.”

There are still other features of Hutcheson’s moral theory that could be interpreted as anticipating utilitarianism. I mention four of them. First, despite his use of the moral calculus for measuring the amount of individual virtue, and not the amount of material (i.e. actual) good achieved by the performance of a certain action, the very idea of turning morality into a computing exercise should be enough to consider Hutcheson as a harbinger of utilitarian ethics, and as an undeniable influence for later figures such as Bentham – who stated the utilitarian slogan in Hutcheson’s very words.

A second reason for seeing Hutcheson as anticipating utilitarianism is his inclusion of all sensitive creatures, and not only normally functioning adult human beings, into the total system of morality. Although in his first ethical writings he does focus only on “the happiness of all rational agents to whom our influence can reach,”
, in his later works he explicitly affirms that all creatures, insofar as they are capable of pleasure and suffering, should be morally considered.
 This implies that those creatures also possess rights, and that we correspondingly have duties toward them.

Third, Hutcheson undermines the moral relevance traditionally assigned to the distinction between actions and omissions, which turns his criterion for moral approbation and disapprobation into a quite demanding one. In fact, he suggests that there is hardly a moral difference between directly intending the misery of others and being totally indifferent to it. A staunch believer in our innate benevolence and concern for others, he claims that “[w]e are so far from imagining all men to act only from self-love, that we universally expect in others a regard for the public; and do not look upon the want of this, as barely the absence of moral good, or virtue, but even as positively evil and hateful.”

Contra traditional rights theorists, who differentiate between directly harming others and failing to benefit them (judging the former much more harshly than the latter), for Hutcheson to judge an action as evil “it is enough that it flows from self-love, with a plain neglect of the good of others, or an insensibility of their misery, which we either actually foresee, or have a probable presumption of.”
 This point also has to be taken into account when discussing the right of necessity and, especially, the duty of humanity of those who own the resources needed by an agent to get out of her plight: if neglecting the good of others and utterly ignoring their suffering when one can do so at little cost to oneself is really as serious as actually harming them, one might well ask whether that failure authorizes using force against the agents, in order to make them comply with their duty, or to produce the same effects that would have obtained had they complied.
A fourth and final point, and probably the most important to stress, is the moral priority that Hutcheson gives to the happiness of the total system versus that of particular individuals. As María Carrasco underlines, this is the natural result of reducing all virtue to benevolence. By so doing, “he necessarily focuses on the consequences of the actions/characters for the whole system rather than for the individuals affected by them.”
 As will be seen below, this is clearly reflected upon his conception of rights, which Hutcheson characteristically conceives as warrants of the general good; and of the law of nature, which he redefines in the same terms.
4.2 A proto-utilitarian theory of rights
How to square Hutcheson’s moral theory, founded on benevolence as the paramount virtue and on the moral sense as a natural capacity to make moral judgments, with his natural jurisprudence, inherited from Pufendorf and based on the idea of a law that constitutes the moral realm and our duties and rights within it? To this question, some critics have simply answered that it is not possible to do so, and that one should rather recognize that there are two systems at work which have different purposes, and are directed to different audiences. James Moore, the main proponent of this view, suggests that Hutcheson’s early Inquiry into the Original of our Ideas of Beauty and Virtue (1725) and his Essay on the Nature and Conduct of the Passions and Affections, with Ilustrations on the Moral Sense (1728) represent a coherent moral, aesthetic and psychological theory and should be seen as Hutcheson’s original contribution to the history of philosophy, aimed at an educated audience and at criticizing or expounding on the views of the authors preceding him. On the other hand, the theory of rights and duties developed in the System and Short Introduction should be regarded as merely pedagogical in character, and not as “a distinct phase in Hutcheson’s system”, nor as “an integral part of his philosophical writings.”

Others like Knud Haakonssen, instead, have interpreted Hutcheson’s works as striking a very particular synthesis between the modern natural law tradition and the moral realism underpinning his moral theory, founded on benevolence and the common sense.
 As Haakonssen puts it, Hutcheson simply sees the law of nature as consisting of rules that are founded and originated in certain innate human dispositions: “These dispositions are our moral abilities, essentially our capacity for benevolent motivation, and the law of nature is ‘founded’ in these because ‘they must tend to the general good... in such a system of creatures as we are.’”
 In what follows, I endorse this idea of an essential continuity in Hutcheson’s works.
The foundation of the law of nature (i.e. the general good of all, and of every part as far as the general interest allows it”
) is thus not a prudential consideration, but our innate tendency to have benevolent affections and to act accordingly, and to approve immediately of affections and actions of that kind when we see them in others. Although our self-interested tendencies are not denied by Hutcheson, they are morally subservient and tolerated only insofar as pursuing them does not collide with the good of the total system, which he assumes will be reached by letting our benevolent tendencies flourish.

Because the rock-bottom of Hutcheson’s theory is the belief in our innate capacity for benevolence, it is not surprising that he conceives of the state of nature as a state of sociability, in the very antipodes of the Hobbesian version of a life “solitary, poor, nasty, brutish and short,”
 but also in opposition to the Grotian and Pufendorfian pictures of a precarious primitive state, that has to be left (the sooner the better) for civil society.
 The reason to enter the latter is not, for Hutcheson, our tendency to harm others, but rather the belief that the general happiness is better promoted, and justice better administered, “by the arbitration and council of wise unbiased men.”
 Thus, although the author recognizes the advantages of the civil government in promoting the general happiness, he does not think of it as an inevitable arrangement, or as the only workable form of human community.
4.2.1 What’s in a right?
Against the modern natural law theorists, for whom rights delimit a protected sphere of individual sovereignty (the suum), Hutcheson comes up with a theory of rights founded on “a regard to the most extensive advantage of the whole system.”
 By so doing, he turns the traditional function of rights on its head: rights are moral bulwarks that protect the interests of the individual from those of society, but only exactly and insofar as they serve the general good! Rights then exist to protect the interests of society as a whole from individual interests, to the extent that the latter can be detrimental for the former. One has a right, consequently, provided that the right promotes the general good or, at least, does not collide with it. In Hutcheson’s words: “Whenever it appears to us, that a faculty of doing, demanding, or possessing anything, universally allowed in certain circumstances, would in the whole tend to the general good, we say that any person in such circumstances, has a right to do, possess, or demand that thing. And according as this tendency to the public good is greater or less, the right is greater or less.”
 Hutcheson’s claim is, thus, at the meta-level: his definition is not about what rights are, but about what rights are for.

Saying that rights are “granted by the law of nature”
 means for Hutcheson that one has them as long as they serve for the promotion of the general good. As Thomas Mautner points out, this is a big departure from the Pufendorfian inheritance. By analyzing rights in terms of the right action, and by defining the right action in terms of the promotion of the general good, “[w]hat he offers is in effect a utilitarian theory disguised as natural jurisprudence.”
 A place to look for evidence supporting this claim is Hutcheson’s division of rights.
Although the author inherits the Pufendorfian distinction between perfect and imperfect rights, he offers a new rationale for such a distinction. For Pufendorf, to recall, the function of perfect rights is to protect the individual suum against external encroachment; and, correspondingly, perfect duties consist in abstaining from thus encroaching. Imperfect rights, meanwhile, are those to be benefited by others, and imperfect duties consist in performing those beneficial offices, thereby displaying our kind virtues and becoming praiseworthy. Whereas perfect duties are enforceable (through the law in civil society, and through actual force in the state of nature), the compliance with imperfect duties is to be left to the individual’s discretion and is not to be compelled by force (except in cases of necessity). The reason for this is that “[the former] conduce to the very being, [the latter] only to the well-being of society.”

This last idea, namely, that perfect and imperfect rights are divided as such depending on their importance for society, is further developed by Hutcheson, who turns it into the basic rationale for his own division of rights. What decides if a right is perfect or imperfect is no longer its content (not to harm others, to fulfill promises, to act generously, etc.), but its effect for the public interest if everyone were to exercise it, possess it or demand it. 
Hence, Hutcheson redefines perfect rights as those “of such necessity to the public good, that the universal violation of them would make human life intolerable; and it actually makes those miserable, whose rights are thus violated. On the contrary, to fulfill these rights in every instance tends to the public good, either directly, or by promoting the innocent advantage of a part.”
 Imperfect rights, on the other hand, “tend to the improvement and increase of positive good in any society, but are not absolutely necessary to prevent universal misery. The violation of them only disappoints men of the happiness expected from the humanity or gratitude of others; but does not deprive men of any good which they had before.”

Because imperfect rights make society happier and contribute to its “ornament”,
 but are not indispensable for its preservation as such, Hutcheson thinks that compliance with them should not be enforced by law, but should be left to each one’s conscience and sense of honor. By contrast, because no society can subsist where perfect rights are generally disregarded and violated, they ought to be legally enforced, and those who transgress them ought to be punished with all severity.

Although Hutcheson leaves the terminology of the suum behind, and redefines rights in terms of their contribution to the total happiness, the list of perfect and imperfect rights he offers matches quite neatly that offered by Pufendorf and Grotius before. Among perfect natural rights (i.e. those that everyone has, antecedent to any human institutions), Hutcheson counts the right to life and bodily integrity; to the product of our labor; to the performance of promises and contracts; to liberty; to a good name; to be treated equally among equals, and to acquire adventitious rights (which, as opposed to natural rights, spring from human compacts), the most important of which is the right to property.
 Instances of imperfect natural rights, meanwhile, are those that the poor have to the charitable offices of the wealthy; those that everyone has to the performance of actions that are relatively costless for the performers and useful to him or her; those of benefactors to be the objects of gratitude, etc.
 
Thus, even though Hutcheson departs from the proto-liberal terminology of the modern natural law tradition, he basically agrees that, most of the time, those rights most essential for the common good are in effect those that protect the autonomous sphere of individual agents. However, to reiterate, the crucial difference is that the classification of a right as perfect or imperfect becomes ultimately a matter of contingency, a function of the total good that is being promoted by respecting it. Rights are distributed along a continuum, according to the following factors: the public utility that is generated by complying with the right (and the public disutility that is generated by infringing it); the cost of compliance for the duty-bearer; and the moral merit (or the “causes of love”
) of the right-holder. At one end of the spectrum lie those rights which are deemed to be of the greatest importance for the public good; whose violation brings about the worst consequences; whose cost of compliance is very small, and whose bearers are morally worthy or greater causes of love for the agent. At the other end lie those rights whose violation is not as detrimental; whose cost of compliance is higher, and whose bearers are not as morally worthy or not as great causes of love.

4.2.2 External rights
To the perfect/imperfect distinction, Hutcheson adds yet a third kind of right according to its importance for society; that is, external rights. These are defined as “rather a shadow of right than anything deserving that honourable name (…) in the use of which no man can be approved by God, or his own heart, upon reflection.”
 Despite their ignobleness, in civil society these rights are to be enforced by law, just like perfect rights. What is the reason for accepting them?
External rights arise when doing, possessing or demanding something is immediately pernicious in a particular situation, because it violates the imperfect rights of others. Because we realize, however, that universally denying these rights would do more evil than good in general in the long run, we accept them. Examples of these rights are that of an uncharitable miser to keep his money for himself, instead of sharing it for charitable purposes; that of a wealthy but heartless creditor to recall his loan unreasonably from a poor hard-working debtor; and to demand performance of certain contracts that, though legal, may be far from equitable or humane.

External rights, then, have the form of perfect rights, in the sense that they protect the individual to perform certain actions, possess certain things and demand certain offices from others; a protection that is legally enforced (they are, in other words, legal claims). These others, however, are not everyone else, but only those to whom the agent is bound by some legal tie. Moreover, whereas perfect rights are respected because of their short and long-term salutary effects both for particular individuals and society as a whole, external rights have deleterious short-term effects for those individuals to whom the agent is legally bound, but are respected for the sake of their long-term benefits for the total system. Thus, considerations of remote utility which we tend to ignore in the particular situation are their basic justification.

One could think of at least two such considerations. First, Hutcheson assumes that a society where individual autonomy is respected at (nearly) all events
 will be happier than one where individuals are coerced to fulfill their imperfect duties. A better long-term outcome is obtained in a society where individual liberties and the right to free private judgment are thus respected as much as possible, even if this means allowing individuals to act against what God and their consciences (if guided by the principle of benevolence) would recommend. 
Second, forcing agents to give up their right to property for the sake of fulfilling the imperfect rights of others would discourage human industry and have negative effects on the whole of society. If external rights were not in place, the incentive would be, on one hand, for the borrowers to enter into imprudent contracts and bargains more rashly, and on the other hand, for the potential lenders to lose all interest in their business, to the point where “all faith in commerce would be destroyed.”
 This last point is important to bear in mind when considering the cases where necessity may be invoked. In fact, imprudent bargains are precisely the kind of case that is ruled out when appealing to this exceptional prerogative.
4.2.3 The right to property
Whereas Grotius and Pufendorf justify property in terms of the human desire to live peacefully and secure the products of their labor and industry, Hutcheson founds the right to property on the same grounds that he founds the right to use inferior animals for labor, and to eat their flesh: namely, the increase in numbers of mankind, and the consequent scarcity of natural resources available to satisfy our basic needs.
In the state of nature, when there is still relative abundance, Hutcheson agrees with his predecessors that the first rule of property is primitive seizure, or first occupation, whereby individuals agree that whoever gets the apple first, so to speak, has a right to eat it without interference.
 If humans had not proliferated, we could have gone on living just with this rule. But “as mankind are multiplied, the product of the earth, without great labor, is not sufficient to maintain one hundredth part of them.”

The result of this is that not only for our convenience, but for our very subsistence, we are required to add our labor to the natural resources.
 On doing it, we realize that we have a strong desire to be at liberty to use the products that we create or improve, and we reject the idea that these may be taken from us against our will. “From these strong feelings in our hearts”, claims Hutcheson, “we discover the right of property that each one has in the fruits of his own labor; that is, we must approve the securing them to him, where no public interest requires the contrary; and must condemn as cruel, unsociable and oppressive, all depriving men of the use and free disposal of what they have thus occupied and cultivated, according to any innocent inclination of their hearts.”

Together with these strong feelings that naturally approve of the institution of property, there are also reasons that recommend it once we study how human beings actually tend best to promote the public interest. For Hutcheson, universal industry is necessary to support humankind, and the best way to promote it is not through some sort of communal scheme, where everyone contributes to the system according to their abilities, and everyone is given by the system according to their needs (hence his rejection of utopian societies like those dreamt by Plato and Thomas More). On the contrary, the best incentive for promoting individual industry is to guarantee that each person will remain in possession of the products of his labor, with the hope of future wealth and prosperity for him and those who are dear to him, and the prospect of honor on account of his contribution to society.
The function of private property, then, is to make everyone happier and to promote the general industry. Its limits, consequently, are drawn precisely where these goals are not met any more. Accordingly, civil laws have to ensure that property is never so extended that it ends up oppressing and preventing the diligence of society. This goal is achieved, for example, by creating an equitable system of agrarian laws.

Moreover, property may also be put into brackets in exceptional cases of necessity. To these I now turn.

4.3 The right of necessity
To recall, Pufendorf analyzes the right of necessity immediately after the right of self-defense, and under the duties to oneself.
 Hutcheson, by contrast, deals with “the extraordinary rights arising from some singular necessity” after discussing property, which he takes to be the most important adventitious rule – i.e. arising from human arrangements.

While perfect, imperfect and external rights give rise to the standard rules of conduct, the following of which brings about the best outcome most of the time, rights of necessity are exceptions to these rules, and are justified “by their tendency in some cases, and under certain suppositions, to a superior good of the system than would ensue from following the ordinary rule.”
 The right of necessity, then, does not violate the first principle of the law of nature but, on the contrary, it is the only way to fulfill it in some exceptional occasions. For this reason, it is considered to be a valid exception to the standard moral rules.

To understand this, it is useful to see how Hutcheson explains the origin of moral rules. The law of nature does not emerge from a set of commands issued by God, but rather from the inferences we make by reflecting on what “our hearts naturally must approve, as tending either to the general good, or to that of individuals consistently with it.”
 From those inferences, we derive general precepts of conduct either immediately or by induction, based on what we see as ordinarily tending to the good (these are what Hutcheson calls the “special laws of nature”
). These general precepts help us to make the right decision in the vast majority of cases, but this does not rule out the possibility that in some rare occasions the best outcome may be obtained by infringing them. In these occasions, “we then have as good a law of nature preceptive or permissive to recede from the ordinary rule in those rarer cases, as we have to follow it in ordinary cases.”

These rarer cases arise, for Hutcheson, when leaving the rule aside is judged to be the only way to avoid either immediate or remote pernicious effects for the total system, and when we are confident enough that so doing will overbalance the pernicious effects of infringing the rule.
 This is why “men claim this liberty only for very great public advantages, or for prevention of some extraordinary calamities.”
 Far from being common practice, the right of necessity is then only to be invoked as a last resort, and after a candid evaluation of the short and long-term consequences that its practice will bring about. In this candid evaluation, the immediate feelings of our hearts play an important role, approving or disapproving the exception.

This way of conceiving the right of necessity has a curious implication: whereas, traditionally, this right was reserved above all as a last bulwark for the protection of the individual against society, the Hutchesonian version seems to work exactly the other way round, as a last resort claim of society against particular individuals. This conception of the right of necessity is, to be sure, consistent with Hutcheson’s general theory of rights; if the function of the latter is to promote the good of the system, or that of individuals in harmony with it, it is not surprising that he leaves a space for this necessity clause, whereby individuals interests may be sacrificed for those of the total system, when they are at odds. The right of necessity, consequently, is transformed under Hutcheson’s proto-utilitarian framework into an exceptional prerogative to violate individual perfect rights when the well-being of the public or multitude is at stake. And, as such, it is also incorporated as a valid exception to the standard legal rules.

When presenting the justification for leaving a space for such a right amidst the everyday moral and legal rules, the author thus claims that “all the rights of individuals, and all the special rules of life should be postponed to the universal interest of all,”
 and that “of all the social laws that is the most sacred, which prefers the general interest and safety to that of individuals or small parties.”

It is in the System where Hutcheson offers the most detailed examples where, in his view, our moral sense would approve of this exceptional prerogative. I quote two of them in full below:
Dam: “A populous city or country is endangered by the failing of a dam or dike, and the lives as well as the fortunes of thousands of innocents are at stake. There is store of timber fit to support and repair it, at hand; but the proprietor is absent, or refuses the use of it, and the danger is immediate, allowing no time to obtain materials elsewhere: it is no crime to disregard property in such cases. The immediate feelings of our hearts justify it, as well as a compassionate regard to a greater good.”

Ship: “A ship loaded with provisions and ammunition comes into the port of a city unjustly and cruelly besieged, where a massacre is intended by the besiegers. Suppose the citizens almost perishing by famine and wanting military stores, and having neither money nor goods which the merchant would take for his grain or ammunition, whereas he can get a high value from the besiegers. Must the townsmen here regard his property, and expose themselves to perish with their families, either by famine or a massacre; nay perhaps expose a whole nation to the most cruel slavery? No certainly. They may justly take these goods by force, although there be the greatest hazard that they shall not be able to compensate their value; since if the city is taken, they are all ruined.”

Without explicitly advising the reader to take the position of an impartial, well-informed and attentive spectator, in these passages Hutcheson clearly stands from such a perspective. By offering the relevant information – “the lives of thousands of innocents are at stake”; the needed store of timber is “at hand”; “the danger is immediate”; “if the city is taken, they are all ruined” – he entices us to put ourselves in the position of the agents, and to conclude that both the most basic moral principle (to promote the greatest good for the greatest number) and our immediate feelings would lead us to accept the agents’ deviation from the standard moral and legal rules.
The obvious question at this point is whether Hutcheson’s account of the right of necessity is not more of a hindrance than an aid when it comes to arguing for a right of necessity as I have proposed to define it; namely, as a morally enforceable right that, given certain conditions, an agent in need has against those who own the resources needed. After all, in Dam and Ship, what the author is concerned with is not the protection of the individual, but that of society as a whole, even if this is to the detriment of certain individuals.
It has to be reminded, however, that at the outset I defined the potential holders of the right of necessity not only as individuals, but also as groups – and I limited the latter to non-institutionalized collectives, whose claims may be cashed out as the sum of the claims of the individuals that compose them. In these cases, Hutcheson is a good source if one wants to justify necessity. But his account does not necessarily rule out individual claims of necessity. On the contrary, as long as we can tell a story of how respecting the right of necessity of an individual in certain situations brings about the best short and long-term total outcome, the person will be justified holding that right. The author explicitly allows for this possibility, when he claims that “the public interest is really promoted, when an innocent man saves himself from some great evil by some small damage done to another.”
 An example is the following:
Horse: “Suppose a good man flying from a murderer, from whom he cannot escape on foot; he sees a neighbor’s horse, but the neighbor is absent, or so inhuman as to refuse the use of him. Taking his horse in such a case is justifiable, though the beast should be spoiled or killed.”

In this way, even though at first sight his position does not look particularly strong when it comes to the defense of individual rights, Hutcheson’s proto-utilitarian commitments do leave a space for the latter. It might not be a very big space, but it is there nonetheless.
4.3.1 A guide for potential claimants
The following are the general remarks offered by Hutcheson to limit the cases where this moral prerogative may be claimed: priority has to be given to public pleas over individual ones; a careful calculation both of the direct and indirect effects of one’s action has to be made before proceeding; the more important the rule is, the more important the reason has to be to deviate from it; necessity does not justify taking from others equally (or almost as) needy, and restitution has to be intended.
 Above them all is the overarching regard for the first principle of the law of nature, that is, to act in a way that will contribute to the promotion of the total good. Underlying them, meanwhile, is the firm assumption that conforming with these remarks will make claims of necessity so seldom in practice that no perverse incentives will be created among agents to misuse this prerogative.
The priority of the public interest

As was already said, Hutcheson’s main goal in leaving a space for pleas of necessity is to safeguard the interests of the public, or the total system, over those of individuals, when the latter are at odds with the former. This means that, when an individual agent wants to claim necessity for his own sake, the burden of proof is on him to show that doing so will actually promote the total good of the greater system. In a clear display of his sympathy for Stoicism, Hutcheson actually underlines that, the higher the sense of honor of the agent, the less he will claim necessity for his own sake. By contrast, “[a] public advantage in view, or the prevention of some public evil, is a more favorable plea than any private advantage of the agent.”

What Hutcheson then requires from the person in need is quite demanding; namely, to restrain herself from claiming this right unless she has a reasonable expectation that going ahead will in fact have the best short and long-term effects for the whole system, and not just for herself. In fact, the point of view that Hutcheson requires us to take is that of an external, disinterested spectator.
 If, from that position, we deem that all things considered the world would in fact be a better place if we acted on our right, then we should go for it. Otherwise, we should refrain. In Horse, for example, the fleeing man should try to stand outside his own situation and judge candidly what best promotes the total good: respect for his neighbor’s private property, or his own life being saved at the cost of using (and maybe even spoiling) his neighbor’s private property in this exceptional occasion. In Ship, meanwhile, the citizens should only take the food and ammunition from the ship that has come to port if they judge that the loss of property of the owner in this case is far outweighed by the benefit of them using it in order not only to save their lives, but also to defeat the unjust enemy.

At this point, one could wonder how we are to expect people to refrain from exercising this right. Especially, why should someone who is not responsible for her plight give up her own subsistence for the sake of the total good, and how great this total good has to be in order for her to abstain from acting? What if in Horse, for example, the agent knew that there was another fleeing man, also innocent and also in desperate need of a horse, but thanks to whose superior talents the total system would be much more benefited in the long-term? Should then the former relinquish his right for the sake of the latter?
 And should the latter demand his right to use the horse against the former, claiming that his subsistence would bring greater happiness in the long run for the world as a whole? In Ship, meanwhile, what if the citizens knew that the food and ammunition in question were destined to a much bigger port, also unjustly besieged, whose freedom would much more contribute to the total amount of good? Should then the former let the ship go and perish for the sake of the latter’s salvation? And if they decided to proceed despite of this, would they be violating in any way the right of necessity of the latter? 
Given his commitment to benevolence as the founding virtue of morality, Hutcheson would probably have to reply affirmatively. Unfortunately, he does not address these questions and leaves unresolved the problem of moral motivation for the needy agents in cases of this kind.

A careful calculus

Giving priority to the interests of the public over those of individuals is not enough, however, to go ahead with the exercise of this right. Before, a careful calculus has to be carried out, to compute the advantages and disadvantages of making an exception to the ordinary rules. It could well be the case, for example, that granting this exception could have very welcome short-term effects for the total system, but a more careful consideration might lead us to conclude that it would bring deleterious long-term effects. Furthermore, in making this computation, Hutcheson underlines that we should consider not only the direct consequences of our action, but “even the dangers from the mistakes of others in using the like plea in all like cases.”

Here, one could raise two objections. First, that it is impossible for us to anticipate the effects of our actions with certainty (let alone the indirect effects of others misapplying this exception). Consequently, we should better stick to the rules all the time if we really want to promote the greatest good. To this, however, Hutcheson replies that if this purported “incapacity for judgment” about the remote effects were to exclude all exceptional appeals to necessity, then it would also have to exclude “all our ordinary reasonings about the tendency of actions”, by which we arrive at those general rules.
 In the particular case of property laws, “[i]t is our reason again must teach us the origin, the nature and extent of property; and it will show us too that property must often give place to some great public interests.”
 The individual judgment is thus set by Hutcheson as the ultimate source of morality.

A second objection is that, given the extremity of the situation, it is unrealistic to expect the agent to weigh carefully the pros and cons of her action and those of others put under a similar scenario. A common feature of cases of necessity, as has been repeatedly emphasized, is precisely that the situation calls for immediate action.
 It is unlikely, consequently, that the fleeing man or the besieged citizens will stop to ponder whether to go ahead or not. To this one could say, anticipating one of Hutcheson’s general remarks, that this might be one of the reasons why it is important to intend to fully compensate those who bear the cost. Because it is most probable that, under extreme necessity, we will go ahead and exercise our right without such careful balancing of consequences, it is only fair that we should intend to restitute the property that was used or taken with or without the owner’s consent.

The more sacred the law, the fewer the exceptions
In measuring whether the exercise of our right will conduce to the greatest total good, another important consideration is what rule is being excepted: the more sacred it is (i.e. the more necessary it is for the preservation of society), the stronger the reason has to be to infringe it. Thus, for example, one may take someone else’s private property (for example, the neighbor’s horse) to save oneself from a great harm, but one may not kill the neighbor for that same end. However, if a whole city or country may be saved by the life of one person, it is Hutcheson’s view that our moral sense would approve sacrificing her for that greater cause:
Plague: “[It] is a sacred law of nature not to take away the life of an innocent man, or exclude him from any method of self-preservation in his power; suppose I know that a man just landed is infected with the plague and furious; that he is running into a throng assembly, that I know not their language to warn them. I can preserve the lives of thousands by shooting the man, who yet may possibly recover. Can this be a crime, if there was no other way of preserving thousands of innocent men and their families from the infection that is so generally fatal?”

Hutcheson clearly thinks it is no crime, and that the life of one innocent may be sacrificed not to endanger that of thousands.
The important point to bear in mind is that, to break these most sacred rules (which are mainly those which protect our life and bodily integrity), the beneficial effects must greatly outweigh the harm done. In practice, this means that “scarce any cases happen in which departing from them can occasion in the whole superior advantages to mankind.”

Equals vs. equals
While Grotius and Pufendorf forbid the possibility of exercising one’s right of necessity when this amounts to taking from those equally (or almost as) needy, Hutcheson offers a slight variation of this condition, consistent with his proto-utilitarian commitments. For the first two authors, setting this prohibition is in line with the idea that it is morally impermissible to violate someone else’s suum to preserve one’s own. For Hutcheson, by contrast, the rationale for banning the exercise of the right of necessity between equals is that it would bring no increase in the total good!: “As the foundation of all just pleas of necessity is some great public interest requiring our departing from the common rule, no necessity pressing me can justify my voluntarily occasioning as great evils to an equally innocent man; as the public reaps no advantage by such conduct.”

It has to be noted that Hutcheson’s restriction differs from Grotius’s and Pufendorf’s in one important aspect: although taking from those equally (or almost as) needy does not reap any advantage for the public in most occasions, if this were not the case, then one should accept the possibility of disregarding this recommendation. Thus, for example, in Horse, if two men equally needy and equally innocent were in need of the horse to flee their murderers, but the survival of one mattered much more for the total good of the system than the survival of the other, then he would have a better claim. Because the protection of the individual does not matter per se, but as a function of the total good, this ‘equals vs. equals’ clause is only a guide, a rule of thumb, a general directive that may be put into brackets if the contingencies demand it.
 
Intending restitution

Hutcheson also inherits from Grotius and Pufendorf the idea that the agent in need must have the intention to restitute those who bore the cost of getting him out of his plight. Thus, although the primary right of the owner must yield to a great necessity, those who are saved at his expense are required to make full compensation, whenever possible. The whenever possible clause is here crucial, as it leaves the door open for cases where, even if the agents knew that they would not be able to compensate, they would still be granted a right to take what they needed, if the greatest good were to be promoted in that way. This becomes clear when one examines Hutcheson’s examples. Thus, we don’t know whether the owner of the timber in Dam and the captain in Ship are rich magnates or whether that is all the property they have, acquired after years of hard toil and for which they may still be paying the mortgage. What we do know is that, given the extremity of the circumstances, in both cases the needy agents have a right to proceed, given the great public benefit that depends on it. The recommendation to restitute, then, as all others, is defeasible depending on the situation and serves as a guide rather than as a condition.
Whence moral innocence?

While Pufendorf explicitly mentions moral innocence as one of the necessary conditions to claim necessity, Hutcheson does not include it in his list of general remarks, although he mentions it in every example that he offers: in Dam, “the lives as well as the fortunes of thousands of innocents are at stake”
; in Ship, the city has been “unjustly and cruelly besieged”
; in Horse, the agent is a “good man”.
 But how does the author understand this condition?

Here, Hutcheson brings into the picture a consideration that was absent in his predecessors; namely, that moral innocence should not be merely a backward-looking, but also (and above all) a forward-looking consideration.

Not being responsible for one’s plight is then not enough to tick the moral innocence box. Apart from this, the agent also needs to have evaluated whether her cause is morally acceptable, i.e. whether using the exception in her favor will in fact promote the total good. As we saw, she has to do this by judging the consequences of her actions and what would happen if everyone acted similarly in that situation. To achieve this, Hutcheson commends the agent to take the stance of an external observer who is “a truly good man”
, and see how he would act in such a case.

The implication of this is that, even though the agent may be innocent of his plight, if exercising his right in a certain situation does not bring about the best total outcome, he should be candid about this and refrain from acting. This conception of moral innocence is thus much more demanding than the merely backward-looking one, insofar as it requires an amount of self-restraint that, as was said before, is quite at odds with the normal standards of human motivation.

A morally enforceable duty of humanity?
So far, the discussion has focused on Hutcheson’s theory of rights and, within it, on the rationale that he offers for an exceptional right of necessity and the cautions that he sets to its practice. Nothing has yet been said, however, about the duty (if any) correlative to this right, and the demands it makes on those who own the resources needed, when they are present on the scene and aware of the relevant circumstances. To recall, this is what Pufendorf underlines time and again when discussing this right. As I argued, if the latter is morally enforceable – i.e, it may be claimed even against the will of the owner of the resources in question –, so is its correlated duty. This is because Pufendorf assumes that rational agents signing the initial contract to enter civil society would have agreed to include such an exceptional clause amidst the standard moral and legal rules.
When it comes to Hutcheson, however, one has to look back to his general account of perfect and imperfect rights (and duties) in order to interpret what he would say about the possibility of the duty of humanity becoming morally enforceable in necessity-type scenarios. Because he distinguishes perfect from imperfect rights in terms of their importance for the well-being of society, and not in terms of their content, it is easy to accommodate within his framework the idea of a continuum that goes from the most gratuitous duties of humanity to those whose performance is so critical that they may be demanded by the use of actual force. In his words, “[t]here is a sort of scale or gradual ascent, through several almost insensible steps, from the lowest and weakest claims of humanity to those of higher and more sacred obligation, till we arrive at some imperfect rights so strong that they can scarce be distinguished from the perfect, according to the variety of bonds among mankind, and the various degrees of merit, and claims upon each other.”

Moreover, Hutcheson is at pains to stress that behaving unconcernedly in the face of the suffering of others, and failing to help them when doing so comes at little cost to oneself, is considered almost as bad as directly causing that suffering. Bearing in mind that he starts from the assumption that human beings have essentially benevolent dispositions, “we universally expect in others a regard for the public; and do not look upon the want of this, as barely the absence of moral good, or virtue, but even as positively evil and hateful.”

Whereas, for his predecessors, violating a perfect right requires actively encroaching into the person’s suum (minimal or extended), Hutcheson’s theory leaves open the possibility that one may violate a perfect right also by failing to do something about the suffering of others (either by lack of concern or because the agent believes, for example, that it will be for her own advantage). Allowing the misery of others to happen when one can prevent it at small cost to oneself is, for Hutcheson, as condemnable as directly bringing about that misery.

Does this mean then that Hutcheson leaves a space for an enforceable duty of humanity correlative to an exceptional right of necessity? Although he is silent on the matter, I suggest that it is plausible to stretch his theory along these lines. By leaving the last word not to the established moral rules, but to the candid judgment of the agents, Hutcheson leaves the door open for the needy to take action. But also, by emphasizing time and again the grievous fault of those who fail in their easiest duties of humanity, he also seems to leave the door open for this interpretation: namely, that at one extreme, humanity may turn into a duty that is owed to the other as if it were perfect. This would mean that an agent who has grievously failed in his duty of humanity in a situation where very little is at stake for him and a lot is at stake for the other party may be forced to comply with his duty, if this will bring about the greatest good.
4.4 Concluding remarks
In this chapter, I have suggested that Hutcheson follows to some extent the modern natural law tradition, by developing the idea of a law of nature and leaving a space, within it, for an exceptional right of necessity. However, he executes two unexpected turns. The first is to conceive of rights as bulwarks for the protection of the individual interests from those of society, if and insofar as this serves the general good. Because of his providential view of human nature and morality, the author has no doubt that our pursuit of the total good redounds ultimately in our own greatest good. For those who do not share his faith and want to leave a protected space of action for the individual, however, the practical implications of the Hutchesonian account may seem deeply problematic, anticipating all the objections later to be raised against utilitarian systems of morality.

The second turn, which follows naturally from the first one, is to justify the right of necessity also in terms of the promotion of the total good. This implies that the individual may claim this right with a view to her own self-preservation, but only so long as the latter is not inconsistent with the interests of the total system. When she does, moreover, the onus is on her to show that the greatest good will in fact be promoted by her action.
Whether the right of necessity as Hutcheson conceives of it is a morally enforceable right, that correlates to a morally enforceable duty of humanity of those in a position to help is, I argued lastly, something that may be inferred from his account, although he does not say so explicitly. If, on one hand, the agents judge that the total good will in fact be promoted by their taking or using someone else’s property, they may act even against the will of the owners. On the other hand, if the latter also judge the situation candidly, they should come to realize that, if helping comes at little cost to themselves and prevents a lot of misery, then fulfilling that duty is not optional any more, but something that is owed to the needy as their due.
PART II: THE RIGHT OF NECESSITY TODAY

Chapter 5
A gap in the contemporary debate
“I cannot imagine myself (…) simply letting myself deteriorate and die out of respect for a set of social institutions that had actually presented me only with the choice: steal or deteriorate (...) the demand is unfair because it is a psychologically unrealistic candidate for service as a general rule.”







Henry Shue, Basic Rights

Well-known for his idea that duties that correlate to basic human rights can be classified as duties to avoid depriving, to protect from deprivation and to aid the deprived
 (an idea that inspires the tripartite division in international law between duties of states to respect, protect and fulfill human rights
), Henry Shue’s thoughts on what these rights entitle their holders to do when they remain disrespected, unprotected and unfulfilled have been relatively unattended.

Basic rights, for Shue, are those that “specify the line beneath which no one is to be allowed to sink; (…) everyone’s minimum reasonable demands upon the rest of humanity.”
 And, as the quote above suggests, these rights (subdivided into security and subsistence rights) may entitle their holders to go against the established social institutions, if these fail in their basic duties towards them. In the case of subsistence rights, which are those to minimal economic security, Shue thinks that if the principles of justice of a certain society do not guarantee their fulfillment, an alternative is “to reserve to oneself the option of taking by stealth or force, if necessary, one’s vital necessities.”
 Doing so may be no more rational than respecting those institutions and dying out of neglect as a result, he concedes, but at least “it is not clearly less rational.”
 Shue’s theory thus leaves the door open for individuals to claim their rights forcefully, if that is the only means to secure their subsistence. 

To put it in the terminology that I have been using so far, Shue then would seem to accept the idea that basic rights (and, within them, the right of subsistence) are morally enforceable; namely, that they entitle their holders to claim their rights by actual force, when the duty-bearers fail in their correlative duties.
 This despite the fact that the established laws may rule out the use of such a prerogative, and despite the fact that the social customs may be against it. In other words, Shue recognizes that the moral enforceability of these basic human rights is independent and prior to their legal and societal enforceability.

Surprisingly enough, in the abundant contemporary literature on moral and political cosmopolitanism, Shue’s position on what individuals may do for themselves when their basic rights of subsistence are unfulfilled is exceptional, and it is unfortunate that he does not develop it further.
 This claim may seem odd, given the ubiquitous human rights talk and the worsening numbers regarding global poverty and social and economic inequality.

To support the claim that there is indeed a gap in the literature when it comes to examining the relationship between the basic right of subsistence and the moral prerogative of self-help, in this chapter I examine the main positions in what I call the global justice/global assistance debate, and show how (even in the case of human rights theorists) the overarching focus of attention so far has been on the duties that the better-off have towards the needy, while the question of what the latter may have a right to do in the face of life-threatening deprivation has been largely neglected. 

On one hand, justice cosmopolitans (who start from a human rights discourse) are curiously laconic when it comes to detailing what those rights, when violated and unfulfilled, entitle their holders to do. On the other hand, assistance cosmopolitans (mainly of utilitarian leanings) leave entirely aside the language of rights, and refer almost exclusively to the duties to aid the needy. Within each cluster, I examine in more detail two positions that would seem at first sight to close this alleged gap. Mainly starting from Thomas Pogge’s account of how wealthy countries and citizens are committing a grave injustice towards the poor (by upholding a coercive institutional global order that harms them), war cosmopolitans suggest that the graveness of this continued state of affairs should entitle the countries affected to wage war against the former. I argue, however, that war cosmopolitans leave unanswered the question of what individuals as such may do for themselves in such a scenario, independently of their political organizations – a question that is particularly relevant for those living in failed or low-functioning states. Within assistance cosmopolitanism, meanwhile, some theorists accept that failing to comply with some basic duties to aid makes those non-compliers liable to be actually forced to comply. Most of the time, however, they leave this enforcement in the hands of third-parties (à la Robin Hood), and not in those of the needy themselves.
Bearing in mind that the literature on global justice and global assistance is continually growing, in what follows I do not attempt to carry out a thorough survey of each and every theorist writing on these topics. Instead, I focus my analysis on what I take to be the most representative authors, acknowledging that a considerable amount of what has been written on the global justice/global assistance debate is to a large extent a development or a criticism of their positions. Moreover, rather than claiming that what the global needy may do for themselves when their basic rights of subsistence are unmet is a question that no one has ever asked before, I make a weaker claim: namely, that the overwhelming drift of the discourse has ignored this question, even though it is worthwhile examining all on its own.

5.1. A contemporary prelude
Cosmopolitan ideals have a long pedigree in the history of philosophy, stretching all the way back to the Stoics, who were the first to formulate them methodically and explicitly.
 Despite the wide array of seemingly different views that are labeled as cosmopolitan, what they all share is the core belief that all human beings belong in the same community, regardless of state borders, national affiliations or political arrangements. As Thomas Pogge sums up, there are three characteristics which are common to all cosmopolitan positions. First, individualism: individual human beings or persons (as opposed to nations, states or other sorts of collectives) are the ultimate unit of concern.
 Second, universality: every individual human being shares equally this status as ultimate unit of concern. And third, generality: every individual human being is the ultimate unit of concern for everyone else (and not only for their fellow country-men, co-citizens, etc.)

In the discussion to follow, I leave aside political cosmopolitanism (whose advocates range from those who favor a one-state world to those who wish to recognize equivalent legal rights and duties for everyone, under a coordinated global order); economic cosmopolitanism (pro a single integrated world market); and cultural cosmopolitanism (which emphasizes multicultural values and downplays strong nationalism).
 Instead, I focus on moral cosmopolitanism, whose central tenet is, as Pogge puts it, that every human being “has a global stature as an ultimate unit of moral concern.”
 This means that everyone stands in a certain moral relation to everyone else, solely in virtue of their common humanity.
Moral cosmopolitanism starts from four general moral premises. First, all human beings matter equally. Second, extreme poverty is bad for human beings. Third, as moral agents we have an agent-neutral duty to reduce and avert bad things from happening. And fourth, we have no agent-relative reasons or permissions that could trump or sideline this agent-neutral duty.

To these moral premises three empirical premises are added. First, we are confronted with daunting figures of abject poverty at a global scale. Just to quote a few numbers: an estimated 1.29 billion people live with less than 1.25 USD a day; 21,000 children die every day from poverty-related causes; and almost one in seven people in the world are hungry.
 Second, a minor shift in the present global distribution would eliminate extreme poverty. After all, never before has the world seen so much material affluence – “except in the courts of kings and nobles”, in Peter Singer’s words.
 While the number of world billionaires keeps growing every year (reaching 1,226 in 2012), global economic inequalities keep mounting: in 2005, the richest ventile of the world population accounted for almost half of the global household income, with 46.3 percent of the total distribution, while the poorest ventile represented just 0.06 percent of the total.
 And third, carrying out such a shift in the global distribution is materially feasible and not utopian.

From these four moral and three empirical premises, the following conclusion is drawn: given the moral equality of all human beings, it is the duty of those who are better-off to do something for those who are living in abject poverty today; and it is morally wrong to fail in that duty.
As was said in Chapter 1, depending on what duties they emphasize when it comes to solving the problem of global poverty, cosmopolitans may be further divided in two groups: justice cosmopolitans, who favor a global justice approach; and assistance cosmopolitans, who focus on global aid. To be sure, a more nuanced analysis would add increasing layers of complexity between and within each group, but for the purposes of my discussion this rough and ready division will do.

When examining these two clusters, my question is whether they ever ask if the needy have a right against those who are in a position to help them and, if they do, whether they take this right to be morally enforceable. To put the same question differently, I inquire whether the duties of justice and assistance that both groups respectively advocate are taken to have correlative rights, and, if the answer is affirmative, what kind of rights they are. 
5.2 Justice cosmopolitanism
Thomas Pogge, one of the main proponents of the global justice approach, describes this view as putting the emphasis on “how well the global institutional order is doing, compared to its feasible and reachable alternatives, in regard to the fundamental human interests that matter from a moral point of view.”

These fundamental human interests are best described in the language of human rights, which Pogge endorses: “A commitment to human rights involves one in recognizing that human persons with a past or potential future ability to engage in moral conversation and practice have certain basic needs, and that these needs give rise to weighty moral demands. The object of each of these basic human needs is the object of a human right.”

Starting from a Rawlsian conception of justice as the first virtue of human institutions, and adopting thus the language of human rights (inspired by the Universal Declaration of Human Rights, in 1948), what characterizes this approach is its focus on the causal and moral analysis of the global institutional schemes, insofar as the latter can further or hinder the realization of these rights.
 For Pogge, having a clear picture of the ways in which institutional design affects the fulfillment of human rights globally is paramount for moral agents (especially those who are in a more privileged position) to come to realize their duties in this respect. But what kind of duties?

Pogge characterizes them as “institutional negative duties correlative to human rights.”
 They are institutional (as opposed to interactional) because their aim is to comply with certain principles of social justice to be applied to global institutional schemes, which in turn affect the actual fulfillment of human rights.
 And they are negative (as opposed to positive), because they are duties “to ensure that others are not unduly harmed (or wronged) through one’s conduct”
 – in this case, by participating in the design or upholding of a coercive institutional order that foreseeably and avoidably deprives others of the fulfillment of their human rights. It is important to stress that, by characterizing our cosmopolitan duties in this way, Pogge is not denying that there may be other kinds of cosmopolitan duties too. His point, rather, is that he need not commit himself to affirming or rejecting them in order to make his argument work.

Pogge’s definition of what constitutes harm; his understanding of the duties to fulfill human rights in institutional, rather than interactional terms; and his controversial empirical assumptions (especially, that the global order does in fact engender and reproduce global poverty), have been extensively examined and criticized.
 Much less attention has been paid, however, to his conception of human rights and especially to the implications of such a conception, in terms of what their holders may be entitled to do if their rights are not fulfilled. It is on this point that I focus on what follows.
Pogge states that “the postulate of a human right to X entails the demand that, insofar as reasonably possible, any coercive social institutions be so designed that all human beings affected by them have secure access to X. A human right is a moral claim on any coercive social institutions imposed upon oneself and therefore a moral claim against anyone involved in their design or imposition.”

Human rights, then, are direct claims on the institutional arrangements of our society, but also indirect claims against those who are collectively responsible for these arrangements – by keeping them, accepting them, participating in them, modifying them, etc. Ultimately, then, human rights are claims against each and every individual who, by virtue of being a member of such an arrangement, is in some measure responsible for it (and, presumably, the more influence and bargaining power an agent has, the stronger the claim against him).
But what does a moral claim mean in these cases? What does it entitle the claimants to do, concretely? Compared to the detailed attention that Pogge pays to explicating and justifying negative institutional duties to fulfill human rights, what moral claims entitle their holders to do is not a question that he pays much attention to. Actually, there are very few places where he refers to this issue, and he does so only in passing. Thus, for example, he says that “a valid complaint against our social institutions can be presented by all those whose physical integrity is not sufficiently secure”, and he admits that “human rights ultimately make demands upon (especially the more influential) citizens <of one’s society>.”

The fact that Pogge does not say much more on what these complaints and demands amount to is curious, especially given his somber picture of the current global state of affairs and its causes. In the two decades following the end of the Cold War, Pogge claims that “360 million human beings have died prematurely from poverty-related causes, with some 18 million more added each year.”
 This, coupled with the assumption that the current coercive global institutional order is avoidably and foreseeably contributing to those grim statistics, makes him conclude that the latter’s continuing (and uncompensated) imposition constitutes a massive violation of the human rights to basic needs – “arguably the largest such violation ever committed in human history.”

If such are the disastrous consequences of the failure of the global wealthy to meet their duties, the obvious question is whether this failure should entitle those whose rights are being so blatantly disregarded to resort to self-help in the meantime... and whether (if required) this self-help should amount to forcing those who are failing in their duties, by taking and using part of their property even against their will.

To justify this gap in his analysis, Pogge could say first that, normatively, when it comes to fulfilling the subsistence rights of the global poor it makes more sense to focus on duties or obligations. As Onora O’Neill suggests, while the discourse of obligations is basic for action-centered ethics, “those who claim rights still see themselves within an overall framework of recipience. They still demand that others act rather than that they do so themselves.”
 Moreover, Pogge could add along these lines, establishing a universal theory of cosmopolitan obligations to fulfill these rights is the only way to make the latter meaningful and not turn them into manifesto rights, i.e. unrealistic claims that get nowhere because it is unclear against whom they should be claimed.

Such an answer, however, would rest on the far from obvious assumption that the discourse of rights is necessarily passive and recipient-oriented, as if claiming rights merely meant sitting down and waiting for others to fulfill one’s demands (as in O’Neill’s interpretation). On the contrary, it may be argued that A having a right against B to φ entails that there are certain things that A may do to ensure that her right is fulfilled, if B fails in his duty.
 Moreover, even if it were true that the discourse of obligations is normatively preferable, one could still raise the question of what moral consequences there are for those who fail to comply with them. But this is a point that neither Pogge nor other justice cosmopolitans address.
A second way to justify this omission would be for Pogge to say that, motivationally, making the global wealthy realize that their main duty towards the global poor is to stop harming them (rather than to start benefiting them) should be enough to make them change their thoughtless attitudes and conduct so far. As he says, there is a “deeply entrenched view that any moral duty not to wrong another person, or not to harm him unduly, is much weightier than any corresponding duty to protect him against like wrongs from other sources.” However, at the same time, “[m]any think about the wrongs, including injustice, that foreigners suffer in our world in terms of positive duty and thus put them at the very bottom of their list.”
 Consequently, if the global wealthy came to see that their duties towards the global poor fall in the no-harm rather in the do-good category, then their motivation to comply would in fact be much greater.

But this is an empirical claim that could well be contested. After all, studies have shown, contrariwise, that people may be paralyzed rather than motivated by guilt – and presumably this is how they would feel, if they realized that the present human rights infringements are a harm of their own doing. Moreover, it has also been suggested that it may be very difficult – if not impossible – for people to take responsibility for the indirect effects of their actions, in the manner that Pogge suggests they should.

A third possible answer could be that, pragmatically, it makes much more sense to emphasize the moral duties of the well-off citizens of the world, given that they are in a privileged position to influence and change the existing institutions so that, if they really started fulfilling their duties, the difference they would make would be immensely beneficial and would come at a relatively small cost. On the contrary, by calling attention to the fact that what certain cosmopolitans say about the responsibilities of the affluent entails that those who fail to live up to these responsibilities are liable to the use of force, these cosmopolitans would be doing a great harm to their cause – or so it might be believed. Presumably, confronted with this threat, their affluent audiences would be psychologically disposed to deny any contribution whatsoever to the plight of the poor, and disconnect themselves entirely from the cosmopolitan discourse. Moreover, just in terms of coordination and to avoid collective action problems (i.e. what would happen if each needy individual started claiming his right against the affluent), it also seems to make more sense to appeal to those with the duties, rather than to those with the rights.
However, that such a strategy might be counterproductive rests again on empirical assumptions that may or may not be taken to be the last word on the issue. One could bring to the fore, for this matter, many instances in history where a greater respect for human rights was brought about not merely thanks to the moral enlightenment of the ruling classes, but also to the challenge of those fighting for that respect.

Having said this, despite omitting these two questions from his analysis – first, what human rights entitle their holders to do when they go unfulfilled and, second, what moral consequences there are for those who fail in their institutional negative duties correlative to human rights –, Pogge’s theory does not preclude asking these questions... and answering them in a quite radical manner. In fact, it is starting from this conviction that war cosmopolitans have suggested that redistributive wars are a logical follow-up of his theory. To their position I now turn.
5.2.1 War cosmopolitans
Suppose that it is true, as Pogge claims, that we (i.e. the wealthy countries and citizens of the world) bring about 18 million premature deaths each year from poverty-related causes, insofar as we uphold and maintain a coercive institutional global order that avoidably and foreseeably takes such a heavy toll on human lives. Wouldn’t poor countries then “be engaged in a just – perhaps even morally permissible – war, were they to take up arms to force us – people living in rich countries – to reform the unjust global structure that, on Pogge’s view, we have imposed on them thereby causing deaths among them on such a massive scale?”

This is the challenge that Kasper Lippert-Rasmussen poses to Pogge’s position, and he answers it in the affirmative. Assuming, for the sake of the argument, that Pogge’s analysis of the global causes of those 18 million annual deaths is correct, Lippert-Rasmussen claims that this much would follow: to wit, that it would be just – and even morally permissible – for poor countries to engage in redistributive wars against the wealthy, provided that certain conditions are met (which are those demanded by the traditional jus ad bellum theory in the case of defensive wars).
 This conclusion, according to Lippert-Rasmussen, is not a reductio ad absurdum of Pogge’s position, but rather an inevitable follow-up.

In the vast ocean of global justice literature, Lippert-Rasmussen’s proposal would seem at first sight to fill precisely the alleged gap diagnosed above. As he says, “Pogge restricts himself to consider the question of what we – rich people – should do to alleviate or eradicate global poverty. I want to address the question of global poverty from a different perspective: what can they – poor people – permissibly do to us – rich people, comparably speaking, like you and me, I assume – in order to end global poverty, provided that we do not do what we have a duty to do to eradicate poverty?”

For the mere fact of posing this question, Lippert-Rasmussen’s proposal is worth attending to.
 But there are at least two problems with the way in which he develops an answer for it. 
In the first place, although he is purportedly concerned with the real-life implications of non-compliance with institutional negative duties correlative to human rights, to prove his point he bases his whole argument on a simplifying (or, shall I say, oversimplifying) assumption. This is that “poor states are populated with poor people only and rich states populated with rich people only”!
 It is enough to have a quick glance at some current figures to realize that this assumption has not much to do with real life. On the contrary, the evidence tends to point persistently in the opposite direction, with poverty and sharp social and economic inequalities turning into a growing threat in developed countries, and millionaires and billionaires flourishing among the poorest.

A second problem arises in the course of Lippert-Rasmussen’s analysis of the conditions that have to be met for a war to be morally permissible, applied to the specific case of redistributive wars. In just war theory, two of the conditions that are considered necessary to wage a morally permissible war are proportionality and non futility.
 These mean, respectively, that the costs incurred by the war are not disproportionate compared to the wrongs that justify going to war in the first place, and that there is a reasonable expectation that the war will meet its objectives. When applied to the hypothetical case of a war waged by a poor country against a rich one, these two conditions seem very difficult to meet. Lippert-Rasmussen acknowledges this but goes on to say that, even if failing to meet these criteria renders such kind of war morally impermissible, this does not mean that the rich country is not liable to being attacked. In other words, though impermissible, the war may still be just.

To be sure, an agent’s liability (in this case, a country’s liability) should not diminish because it is in fact so powerful that, if threatened in any way, it would retaliate and cause so much damage that any attempt to fight against it would be disproportionate and futile. But, if we accept this, then Lippert-Rasmussen’s initial claim gets diluted into a much weaker one. Instead of the contention that, if Pogge’s analysis is correct, redistributive wars may be just and even morally permissible, he would have to say instead that, even though waging a redistributive war would be disproportionate and futile in practice (and thereby morally impermissible), rich countries would still be liable to them... in theory.

To this, Lippert-Rasmussen could reply that his point was indeed merely a theoretical one (namely, to follow the implications of Pogge’s analysis all the way to some conclusions that the author himself omits), and that he was not really concerned with the question per se of what the needy may do for themselves when their human rights go unfulfilled, in a global real-life scenario. But then, the reader may be wondering, some theorist must surely focus on this question?

Starting from Henry Shue’s account of human rights as “everyone’s minimum reasonable demands upon the rest of humanity”,
 David Luban contends that these are the rights “worth fighting for”.
 In line with this, he redefines what a just war is precisely as “(i) a war in defense of socially basic human rights (subject to proportionality); or (ii) a war of self-defense against an unjust war.” An unjust war is, in turn, defined as “(i) a war subversive of human rights, whether socially basic or not, which is also (ii) not a war in defense of socially basic human rights.”

To the question of what agents may do for themselves when their basic rights to subsistence are unfulfilled, then, Luban’s answer is that they may indeed wage a “war for subsistence”. In his example, two neighboring countries of similar military capabilities are separated by a mountain range. While, on one side, Country A gets plenty of rain, Country B, on the other side, is semi-arid. One year, due to the lack of rainfall, B suffers a severe famine and, although A’s food resources are plentiful, it gives no food nor help to B. In such a case, holding everything else equal, Luban affirms that it would be just for B to wage war against A, insofar as the object of such a war would be to protect B’s people in their socially basic human rights: “A is morally obligated to give food to B, and assuming that B’s sole purpose in fighting is to procure food, a defense by A would be an unjust war (…) A fight for life is a just fight.”
 (This holds, of course, provided that A itself has no food shortage and will not have it in the foreseeable future.)

Does Luban’s proposal fill the conceptual gap left by justice cosmopolitanism? It does, but not entirely. By taking basic subsistence rights as a justifying ground for the needy to take matters into their own hands, Luban rejects O’Neill’s view that rights approaches are favored by those who see the right-holders as passive recipients, demanding that others act for them. On the contrary, he focuses on what certain basic human rights entitle their holders to do, concretely, and not merely in a manifesto-like way, rhetorically but unrealistically. In this sense, his account does partly fill in the conceptual gap denounced at the beginning.

In another sense, however, by focusing exclusively on what countries may do, when the rights of their citizens are disregarded, Luban skirts the question of what each of the citizens of these countries may do, antecedently and independently of their acting together as an organized collective. To put it differently, even though he takes the holders of human rights to be individual human beings, he leaves it to countries rather than to individuals to ultimately claim those rights or to fulfill them. Correspondingly, Luban is also silent on the question of what individual duty-bearers (and not countries) may become liable to, as a result of their non-compliance. This produces at least three complications.
First, unless one assumes (over simplistically, as Lippert-Rasmussen does) that rich countries are composed only of rich individuals, and that poor countries are only inhabited by poor people, the question reappears of what it takes to wage a just subsistence war. What percentage of the people in a determinate country need to have their subsistence rights unfulfilled for the country to declare a just war against their better-off neighbors? And what about the better-off citizens in their own country? Shouldn’t the needy first wage a civil war against them, before turning their arms on outsiders? Wouldn’t it be better, as in a Marxist dream, for the poor of the world united to wage war against the rich of the world united, no matter if compatriots or not?
Second, to solve the problem of unfulfilled subsistence rights by waging war against those who ought to fulfill them could be seen as an overreaction to the problem. After all, one could think – à la Pogge – that the latter’s failure could be corrected at a relatively small cost, if the agents were willing to take their duties seriously. Going to war, on the contrary, would presumably cause human casualties and material destruction on both sides, and much more disruption and suffering overall! Taking the lives of those who have failed in their duties to fulfill the subsistence rights of others could be too strong a response when what is needed is at most to take part of their property.
Third and finally, even if waging a war for subsistence were just, the actual moral permissibility of it taking place would probably be very low, if it hangs upon it being proportionate and not futile. Waging a war requires at least a good organizational apparatus, money for weapons and an army of well-fed and well-trained soldiers. That those in need will ever have these is a questionable assumption, thus making Luban’s proposal ultimately unrealistic.
Summing up, war cosmopolitans attend to the questions of what the needy may do for themselves when their most basic right of subsistence goes unfulfilled, and what moral consequences this has for those who fail in their duty to fulfill that right. These two questions, I have claimed, have been curiously neglected in the global justice literature and, in this sense, their positions are worthwhile examining. Notwithstanding, because they take countries instead of individuals as the main moral agents, they still leave a gap that needs to be covered – which is, I argue in the next chapter, where the idea of a cosmopolitan right of necessity fits conceptually.

5.3 Assistance cosmopolitanism
“Helping is not, as conventionally thought, a charitable act that it is praiseworthy to do, but not wrong to omit; it is something that everyone ought to do.”
 Such is, in a nutshell, Peter Singer’s view of the global duties of the better-off toward the world poor; a view that has been one of the most criticized so far, but also one that has been very much foundational for assistance cosmopolitanism.

Singer’s argument for an obligation to assist goes as follows. First, it is assumed that suffering and death due to basic material deprivation is something bad, insofar as it goes against our most basic interests. To this, he adds what seems to be at first sight an uncontroversial moral premise: that “[i]f it is in our power to prevent something bad from happening, without thereby sacrificing anything of comparable moral importance, we ought morally to do it.”
 The conclusion of the argument is that, if it is in our power to help those who are suffering or dying due to basic material deprivation, we ought to do it. 
However, because Singer’s view of what counts as of comparable moral importance is closer to that of a Stoic thinker or twelfth century theologian than to that of a standard well-off Westerner today, this seemingly innocuous principle, if fully accepted, turns our traditional moral categories upside down. For one thing, because the principle is insensitive to physical distance, no matter where the bad thing occurs, as long as we can do something about it, we ought to do it. In practice, this means that the global wealthy ought to start giving for international aid vastly more than what they currently do (or did: the argument was formulated four decades ago). Moreover, insofar as the principle is insensitive to what others in a similar position do or fail to do, it may turn out to be very demanding for those who take their duties seriously. On top of all that, Singer underlines, to comply with these duties is not supererogatory and thus praiseworthy, but simply due.

Singer’s famous analogy between letting a child drown in a shallow pond not to get one’s clothes muddy, and letting children in poor countries die by not giving aid has been much discussed, and I will not go into it here.
 So has his double contention that moral duties should be – at least in principle – insensitive to proximity, and to what others do or fail to do in the same regard.
 Hardly anything has been said, however, on what, in my view, constitutes Singer’s most blatant omission: namely, what the moral consequences are for those who fail in these duties, especially given that so much suffering and so many deaths could be easily prevented if they complied.
Since he first formulated the argument for an obligation to assist, Singer has repeatedly come back to it, each time softening what the obligation amounts to, and supplementing with persuasive rhetoric what it loses in moral force. In his seminal essay, Famine, Affluence and Morality, where he presents his initial argument in response to the 1971 humanitarian crisis in East Bengal, he denounces that, in the current Western world, “[b]ecause giving money is regarded as an act of charity, it is not thought that there is anything wrong with not giving. The charitable man may be praised, but the man who is not charitable is not condemned. People do not feel in any way ashamed or guilty about spending money on new clothes or a new car instead of giving it to famine relief. (Indeed, the alternative does not occur to them.)” On the contrary, he claims, “[w]e ought to give the money away, and it is wrong not to do so.”
 Reconsidering his argument, some years later, he insists that its conclusion “is a moral requirement, the fulfilling of which is as important as the fulfilling of the more commonly recognized moral requirements, like those against injuring others, stealing, cheating, and so on.”

In later texts, however, Singer – inspired by Sidgwick – admits that, even though his principle may prescribe what is right to do, openly advocating it may have deleterious consequences.
 Thus, “[w]e might, among ourselves, feel that we should forgo all ‘superabundance’ in order to help those who are unable to provide for their bare subsistence, whereas in public we might decide to advocate whatever level of giving we believe will yield the greatest amount of assistance, while not making people feel that morality is so demanding that they will disregard it.”
 To persuade his wealthy readers (who are, presumably, part of the public and not ourselves), Singer says that, even if the rich can do whatever they want with their money, “we could still think that to choose to do these things rather than use the money to save human lives is wrong, shows a deplorable lack of empathy, and means that you are not a good person.”

The quotations could go on, but the general thrust should be more or less clear. In terms of the total maximization of utility or preference satisfaction (which is the ultimate goal of Singer’s utilitarian morality), what the wealthy of the world are doing today is clearly wrong; and their moral failure is as grave as that of those who directly harm, steal, cheat, etc. In the face of this, however, Singer seems to think that what may be done to mend their conduct is at most to show them how wrong it is, and how guilty and ashamed they should feel. These expressions may sound familiar by now, as they are the same used in the philosophical tradition to describe those who fail in their imperfect, non-enforceable duties.
Though condemning the Western countries and their citizens not only for failing to aid, but also for contributing to the deprivations in developing countries (for example, by trading with corrupt dictators and militias), Singer never suggests that their obligation to assist may be morally enforced in any way, if their bearers fail to comply. Not even legal enforcement is part of his general argument: “I am not arguing here for higher taxation or any other coercive means of increasing aid. I am talking about what we should choose to do with our money if we are to live ethically.”
 Moreover, in his books, the 1.29 billion living in extreme poverty are always pictured as passive recipients of aid, never as agents who may do something for themselves in order to get out of their plight. The question of How Are We to Live? is directed to those who seem to have all the power to decide whether to save a few hundred foreign lives or buy a new yacht; The Life You Can Save is never your own or, if it is, it is not an option that Singer explicitly acknowledges.

But this is not at all unexpected, some may say. Singer must of course think that, in terms of cost-benefit analysis, it is more efficient to entice those who have a lot to give a little, instead of expecting those who have a little to do something that may eventually come at very high cost. Pragmatically, it could be argued, Singer’s position is by far the most advisable and realistic: instead of threatening the duty-bearers with enforcement of some kind, it is better to persuade them to give freely.

Assistance cosmopolitans who basically share Singer’s main argument but want to supplement it could be divided in two groups. On one hand, humanitarian cosmopolitans share Singer’s view that the wealthy ought to help, regardless of their past involvement and direct or indirect responsibility on the plight of the poor; but at the same time they emphasize the importance of turning humanitarian duties into legally enforceable ones, to secure their compliance, and solve problems of coordination and potential unfairness. On the other hand, there are some who advocate directly enforcing these duties, when they come at low cost for the agents and produce a great benefit for the needy. Although they do not use this terminology, they thus agree that, under certain circumstances of extreme deprivation, the duty to assist may be morally enforced on those who are in a position to help. Still, they hardly address the question of what the needy themselves may do, and focus rather on third-party enforcement. I now examine these positions.
5.3.1 Humanitarian cosmopolitans
As a negative utilitarian, Tom Campbell downplays the moral weight of the distinction between duties of justice and duties of humanity (which he understands as those directed to the relief of suffering). Rather, the moral goal for Campbell is to relieve suffering in the most cost-effective way, regardless to the extent to which this suffering is due to injustice for which the agent does or does not bear or share responsibility; or to no injustice at all.

At the global level, dire need creates a duty of humanity to contribute to its alleviation, proportional to the capacity of the agent (and may even incorporate a progressive element, asking for a larger contribution from those who are more capable). Furthermore, in the specific case of world poverty, dire need also creates – according to Campbell – a duty to lend support to the creation of a global institutional framework that can distribute aid effectively and coordinately. These duties, he claims, are “not optional” and not “mere charity”, but they are “a basis for the moral justification of having legal obligations”.

Humanitarian duties, then, are not only about giving aid directly, but also about helping to create the institutional means for dealing with human deprivation at the global level; for turning into law, in sum, what would otherwise be actions springing from voluntary goodwill.
 When Campbell says that the duty of the wealthy to give to those in need should be enforceable, he thus means justiciable: once established and officially recognized, they should raise issues of legal justice, and non-compliance with them should make agents liable to civil and even criminal sanctions.

A similar view is that of Brian Barry, who – while stressing the need to balance duties of justice with duties of humanity at the global level –, underlines that the performance of the latter should not be understood as merely laudatory, but as “an obligation that it would be wrong not to carry out and that could quite properly be enforced upon rich countries if the world political system made this feasible.”

Compared to Singer’s one-sided focus on what the wealthy voluntarily ought to do, if they want to lead an ethical life (by diminishing the total amount of world suffering without giving up anything of comparable moral importance), Campbell’s and Barry’s analyses could be seen as going one step further. Insofar as they regard the duty of humanity as a ground for allocating certain positive laws, whereby those agents who can do it may be required to aid, they seem at least to recognize that the badness of the state of affairs that may be prevented justifies a dose (no matter how democratically agreed on) of external, institutional enforcement. In spite of this, it is never suggested that in the absence of such an enlightened legal system a needy person or a third party on her behalf may be morally permitted to demand that aid directly from the agents, or coerce them if unwilling to comply. 
This is a strange omission, to say the least, especially given the authors’ strong views on the need to change our established societal paradigms regarding this kind of moral failure. Campbell, for example, claims that “[i]n relation to such phenomena as extreme poverty, failure to act when you are able to do so at little cost to yourself, must come to be seen as being just as morally culpable as actually bringing it about,”
 while Barry denounces that it is “morally delinquent to fail so to act.”

Despite this, when it comes to prescribing the legal enforceability of humanity, what they offer is a hypothetical, rather than an actual prescription. This is especially clear in Barry’s case and explains his use of conditionals: to say that the duty of humanity could quite properly be enforced if the political world made it feasible amounts to assuming that enforceability depends on political feasibility. This has the unpalatable implication that, even if it is – in Barry’s own words – “morally delinquent to fail so to act”
, this moral delinquency is allowed to stand until the proper institutional framework is put in place... with the aggravating factor that it is the ‘delinquents’ themselves who are in charge of building the framework. The infeasibility here is then due to the fact that the rich countries can simply refuse, without penalty, to accept any morally mandatory legal rules – at least until the poor have the power to insist on a sharing of resources.
Of course, Barry could reply to this that correcting a moral failure may be done through other means, like creating societal pressure against non-compliers (as Campbell also suggests). This, however, seems too lame a measure given the gravity of the fault and the badness of the resulting state of affairs.

Summing up, both Barry and Campbell take the importance of the duty to assist people in need seriously enough to emphasize the desirability of enforcing it through institutional mechanisms recognized by law.
 This legal enforceability is not founded, however, on any prior moral enforceability (based, in turn, on the needy’s rights). Rather, the desirability of enforcing such duties is justified pragmatically: the aid would be distributed more effectively and coordinately; everyone would give in proportion to their means, and thus such a system would be much fairer than Singer’s, where each individual is required to give as much as he can, independently of any considerations of what others in a similar position are doing or failing to do.

Although it is true that neither Campbell nor Barry deny the possibility that an individual in extreme need may morally enforce her prospective aiders (even against the existent laws and even against the standard social conventions), by ignoring and failing to discuss this possibility they give their readers good reason to think that this is neither a welcome implication of their theories, nor one that they would themselves actively endorse.

By claiming that duties of humanity should be legally and societally enforceable, what Campbell and Barry are suggesting, rather, is an extrapolation of what Adam Smith proposed two and a half centuries ago in The Theory of Moral Sentiments; namely, that in a civilized nation (or, in this case, in a civilized global society), the duty of those in charge is not only to prevent injustices from happening, but also to impose certain duties of beneficence among the citizens, in order to promote a prosperous society. These duties, according to Smith, require the universal approbation of the public before becoming properly established. Once they are, however, failing to comply with them becomes not only blamable, but punishable by law. There is a degree, then, to which positive duties may become enforceable by law and some coercive relocation of resources may be demanded, but the specific contour of such duties is always dependent on the will of the duty-bearers and never on the need of the potential recipients.

5.3.2 Forced assistance
Against the silence of the authors examined so far when it comes to clarifying what the needy may do for themselves when those in a position to help fail to do so, a few assistance cosmopolitans have suggested that, given certain circumstances, forcing the latter to comply with their duties may be morally permissible, even if this requires infringing the standing laws and going against some entrenched moral assumptions in society.
As a liberationist and consequentialist who is concerned, above all, with improving states of affairs, Peter Unger examines the case of global poverty and concludes that the present generalized failure to aid is a consequence of what he denounces as “fallacious futility thinking.”
 This happens when the agents who could aid at little cost to themselves and greatly benefit the needy are influenced by the consideration that it would be morally irrelevant: even if they could help to lessen the amount of total suffering, this contribution would feel like a drop in the ocean, hardly noticeable in the total picture. At the same time, those same agents are not affected by a consideration that is morally relevant, namely, that by aiding they can lessen the amount of serious suffering at least a bit.

Instead, if well-off agents around the world liberated themselves from this futility thinking, they would stop considering the duty to assist the global needy as entirely optional and would have to accept two quite radical conclusions: not only that it is badly wrong not to give what is one’s own, but also that it is good to take what is rightfully another’s and use it for that same laudable end.
 In other words, Unger believes that, after having complied with their duty of assistance (which he takes to be as demanding as Singer’s original obligation to assist), agents could still choose to perform some extra moral good by coercing others to do their own part: “When needed to lessen the serious suffering of innocent enough people, it is morally good to engage in what is typically objectionable conduct, like lying, promise-breaking, cheating, stealing, and so on.”

Unger thus endorses what he calls simple appropriation as morally permissible in these cases: to steal or use what is another’s, even if it is of considerable monetary value, without their consent and without compensation for the loss imposed. The only condition he puts is that the appropriation be “far less than any truly serious loss”
.
Compared to Singer’s plea to the rich, and to Campbell’s and Barry’s hypothetical prescription of legally enforceable humanitarian duties, Unger’s proposal appears much more daring. His position is quite exceptional among assistance cosmopolitans, in fact, when it comes to pinpointing the consequences of failing on our duty to aid. By accepting that this failure may entitle third parties to force those who fail to comply, Unger seems to concede that this duty, under certain circumstances at least, may be morally enforceable. There are, however, two problematic features in his account. 
The first is that, although he does not openly deny the possibility of directly forcing agents to comply with their duty in some situations, he completely omits discussing this option. Coercion, then, seems to be limited to using or taking the agent’s property secretly or in her absence (assuming that, if she were informed of all the relevant circumstances, she ought to approve of the action retrospectively). The second problematic feature is that, to fit the requirement that the cost of the simple appropriation has to be “far less than any truly serious loss”, the instances of non-objectionable appropriating that Unger considers turn out to be quite outlandish. Among them: to wreck million-dollar yachts to save drowning people, to steal antique keys to open doors that hide bombs which threaten hundreds of innocent lives, and to divert a few thousand dollars from a billionaire’s account to feed some far-away starving children.

While, when it comes to justifying simple appropriation in cases of extreme necessity, Unger appeals to our deeply held moral values – as opposed to our immediate intuitions –, Gerhard Øverland takes the exactly opposite road to reach the same destination. By presenting different cases where someone is in dire need and others are in a relatively easy position to help, his aim is to persuade the readers that, in certain extreme situations, our moral intuitions lead us to approve the use of force against agents who fail to help at small cost to themselves (and all the more if, by persisting in their failure, they become increasingly culpable bystanders
). 
Against the view that regards duties of assistance as optional, then, Øverland endorses the moral permissibility of what he calls forced assistance by focusing on individual cases of rescue. And, although he admits that the question of the duties of the global wealthy towards the global poor is not exactly analogous and demands a separate investigation, he hints at the possibility that it could be answered by the same principle: “Given that thousands of people are dying from poverty-related causes each day and we live in affluent societies with ample means to help a substantial part of this world’s needy population, the permissibility of using force against ourselves to assist the global poor cannot be easily dismissed. Its permissibility will depend on the extent to which we have contributed to their unfortunate situation, and/or failed to assist at low cost to ourselves and, of course, the likely effect of applying such force.”

Along these lines, Øverland questions the purported moral right of stingy millionaires not to give any money away for charity, even if badly needed. As an example of this position he quotes Jeremy Waldron, who has argued for a right to do wrong in cases of this kind, in order to protect the individual’s autonomous sphere – even if this means letting him act in a morally wrong way. Using the Hohfeldian terminology, Øverland interprets this right to do wrong as a “claim of non-interference without a privilege”
; namely, others have a duty not to interfere with A φing, despite the fact that A has a duty not to φ (where φ can be an action or an omission). On the contrary, Øverland claims, if we want to guarantee a sphere of autonomy for everyone and not only for the well-off, then it should be morally permissible to impinge sometimes on their autonomous sphere – especially if, by their failure to act at little cost to themselves, they are preventing others from having their own.

To see if this is in line with our moral intuitions, Øverland offers a concrete face-to-face scenario that reminds one of the Pufendorfian example of Victuals and Clothes: “It seems plausible to assume that a person could be justified in taking some of my property to fend off starvation. (…) Many people seem to accept that one has no right not to give food to a starving person on one’s doorstep.”
 (It has to be noted that Øverland never refers to the needy having a right to take the property of others in situations of this kind; his point is rather that, by acting in such a way, they in fact bring about the best total outcome.)

If we accept this, namely, that the better-off have no moral right to do wrong in this concrete face-to-face scenario, then Øverland extrapolates that, at the global level, we should also deny that the global affluent have a moral right to do wrong by not donating for the cause of the very needy. Having lost their moral claim to non-interference, it would thus be permissible “to take certain measures to ensure the ‘donation’ takes place, for instance, by diverting money illegally from an affluent person to famine relief.”

However interesting and worth pursuing, Øverland does not discuss this proposal in any further depth. This is a pity, insofar as these two claims – namely, that assistance may be forced on those who are in a position to help at small cost, and that the needy may be justified in taking some of the former’s property if that is their only means to subsist – are exceptional not only among assistance cosmopolitans, but also in the general debate.
Altogether, there are two things worth underlining from Unger’s and Øverland’s accounts. First, they put forward a sense of enforceability that goes further than the ones proposed by other assistance cosmopolitans, who limit themselves to discussing at most the legal or societal enforceability of these duties. The recognition that the duty of assistance in some instances can be of paramount importance (to wit, it can produce a lot of good at very little cost), leads them to conclude that in these cases it should not be left entirely to the agent’s decision whether to comply with her duty or not. When there is so much at stake for one party and so little for the other, questioning the standard view that assistance is never to be demanded by actual force is a much needed step to take for the development of our moral thinking.

Second, to ask what the needy individual is morally permitted to do for herself – as Øverland does –, is a question that, as I have repeatedly stressed, has been largely neglected in the contemporary debate. While most philosophers, regardless of their normative leanings, have focused on the duties that the global wealthy owe to the global poor, little has been said on what the latter are morally permitted to do given their situation, and confronted with the former’s persistent failure to act. That not only third parties on behalf of the needy, but also the needy themselves may do something about their situation is an important and a necessary statement to make if the moral enforceability of certain positive duties is to be taken seriously.

Having said this, there are at least two problems with these accounts. In the first place, even though the possibility of the needy taking the property of others is in fact mentioned, almost all the ensuing discussion is centered on what third parties may do for them... thereby perpetuating the view that the needy, for the most part, are passive recipients waiting for others to help them out. More problematic is the fact that Unger and Øverland are more concerned to show how far the theory can be stretched than with its actual feasibility. One thing is to say that simple appropriation is morally good when it leads to the prevention of a lot of suffering on one side, and comes at little cost for the person from whom something is illegally stolen; a very different one is to publicly recommend simple appropriation as a means for diminishing the evils of world poverty. One thing, again, is to say that a starving person is justified in taking someone else’s property to satisfy her urgent need; a very different one is to advise the needy to resort to this path. In fact, both Unger and Øverland admit that there is a gap between what they advocate in principle and what they recommend in practice.

Given the stark opposition that the ideas of simple appropriation and taking would generate given the standard Western moral intuitions, Unger thus acknowledges that such a liberationist conclusion should be omitted altogether if the objective is to motivate moral conduct in general.
 Øverland, meanwhile, underlines the importance of taking into account the cost that such a conduct would have, all things considered. And he concludes that, because to force someone to do something can easily imply resorting to disproportional means, this path of action may frequently be morally impermissible.

Despite endorsing quite daring moral principles, both Unger and Øverland thus end up with rather tepid moral recommendations which (in Unger’s view) are not even supposed to be widely publicized. That it would be good to exercise simple appropriation on behalf of the neediest, and that it would be morally permissible to extract money from the accounts of the rich without them knowing are consequently reduced to valid, but too controversial conclusions to have any further reach than some obscure textbook of normative ethics.
5.4 Concluding remarks
In this chapter, I have sought to show that, by focusing almost exclusively on the duties that the global wealthy have toward the global poor, the main proponents of justice and assistance cosmopolitanism have left a conceptual space unattended in their analyses: namely, what the basic right to subsistence entitles its holders to do for themselves when the respondents of that right fail to comply with their correlative duties; and what the moral implications are for those who fail in these duties.

Regarding Thomas Pogge’s position, which I take to be representative of justice cosmopolitanism, I suggested that, although it is not incompatible with his theory to accommodate the ideas above, he omits discussing them altogether. Even though Pogge starts from a conception of human rights as direct moral claims on the organization of one’s society, and as indirect moral claims against the individuals that constitute it, his focus is almost entirely on the institutional negative duties correlative to the latter; and, therefore, on what the latter ought or ought not to do.

Sharing the assumptions that human beings have certain basic subsistence needs, and that these constitute the object of a human right, war cosmopolitans focus on what this right entitles their holders to do for themselves, especially when it is being unfulfilled at a massive scale. By proposing to wage redistributive wars (Kasper Lippert-Rasmussen), or wars for subsistence (David Luban) as a response, I claimed however that their proposals lack feasibility and realism. Moreover, by taking countries – and not individuals – as the main moral agents, they continue to bypass the question of what needy individuals may do for themselves, independently of any political or institutional arrangements. Correspondingly, they also bypass the question of what individual duty-bearers may become liable to, as a result of their failure to fulfill the basic subsistence rights of others.

On the other side of the debate, I examined the main tenets of assistance cosmopolitans, who leave behind the language of human rights (or use it solely for pragmatic purposes), and focus entirely on the duties to diminish human suffering, especially when this can be done at little cost to oneself. Even when some of them emphasize the need to turn what have been traditionally understood as optional duties of humanity into legally enforceable obligations (like Campbell and Barry), I suggested that they leave an obvious gap in their analyses, by failing to discuss the implications of non-compliance with these duties, in the absence of any legal enforcement. This is especially clear in the case of Peter Singer, who does not address the possibility of legal enforceability (let alone of moral enforceability) and emphasizes rather what well-off individuals ought to do, if they chose to live ethically.
Finally, I turned to the positions of those who come closest to filling the alleged gap. By suggesting that certain duties to assist are so important that their bearers may be actually forced to comply (by those affected or by third-parties on their behalf), Peter Unger and Gerhard Øverland do in fact seem to address the questions posed above. I claimed, however, that by putting too much attention on what third parties may do for the needy (rather than on what the latter may do for themselves), their proposals still tend to picture the latter as defenseless recipients who require first-world representatives to help them fulfill their most basic necessities. Moreover, although in principle they do advocate the possibility of self-help, they recognize that in practice the conditions for it to be morally permissible rarely obtain.
Chapter 6
A cosmopolitan right of necessity
Given the grim statistics of extreme poverty coupled with the increasing social and economic inequalities in the world today, I said in the last chapter that a growing number of moral and political philosophers have posed the question of what moral duties arise therefrom. On one hand, starting from a human rights discourse and from a Rawlsian conception of justice as the first virtue of social institutions, justice cosmopolitans contend that the problem can be solved mostly through the reform and re-design of certain coercive global rules and institutions that harm the poor avoidably and foreseeably. On the other hand, with the minimization of human suffering as their main goal, assistance cosmopolitans claim that, regardless of their causal connection to the plight of the poor, the well-off have the duty to assist the latter through governmental or non-governmental aid agencies, mechanisms of global redistribution, etc. With the exception of war cosmopolitans – who claim that redistributive wars may be waged by the needy against the wealthy as a matter of self-defense –, and a small subset of assistance cosmopolitans – who accept that those failing on their duty to aid may be forced to act in certain circumstances –, I suggested that the question of what the needy may be morally permitted to do for themselves in this context has been largely overlooked.
In this chapter, my purpose is to focus precisely on that question and to advance the following answer: that, given certain conditions – namely, the agent is morally innocent, the owner of the resources needed is not equally (or almost as) needy in the same relevant respect, the resources are accessible, and other paths of action have been tried and failed –, an agent in need has a morally enforceable right against the owner of the resources needed to let her take and use them, or to give them to her. If the owner of the resources needed is present, he has a correlative duty to give them away, or to let the needy take and use them. If he refuses, the needy agent may take and use those resources against his will, even if this defies the standing legal rules and social mores. If the owner of the resources needed is absent, meanwhile, the needy agent may still take and use those resources assuming that, had the owner been present, he ought to have given them away or let them be used or taken. 

I take this inquiry to go beyond that of war cosmopolitans in two respects. First, I ask what poor individuals (rather than poor countries) may do to alleviate their need. Second, I ask what the needy may do not only against those who contributed to their plight (or blatantly failed to fulfill their basic subsistence rights in the past, as in David Luban’s account
), but also against the “innocent” affluent – insofar as their property may become the target of the needy agents. Furthermore, I take this inquiry to go beyond that of proponents of forced assistance: by focusing almost exclusively on what third parties may do on behalf of the needy, the latter seem to assume that the needy are helpless creatures who require the aid of others in order to exercise their claims. Here, instead, I take them to be functioning agents whose moral role in a cosmopolitan morality has not been sufficiently explored.
The idea of a morally enforceable right of the needy that correlates to a morally enforceable duty on those who own the resources needed is not new, as should be clear by now, but is inspired by the accounts offered by Samuel Pufendorf and Francis Hutcheson. It is on them that I rely when it comes to drawing the normative contours of such a right and duty, and to offering a two-tiered justification for them. At one level, this justification has a contractarian form: rational agents living together in a global society, and willing to behave like ideal adherents of the morality they endorse, would agree to include the right of necessity and its correlated duty of humanity as an exceptional clause among the standard moral and legal rules. The purpose of this exceptional clause would be to secure at least a minimal sphere of autonomous agency for everyone – or, to put it in the old parlance, to secure that everyone’s suum would be minimally protected. At another level, the justification for such a right and duty is put in terms of the maximization of happiness and the minimization of suffering overall
: by agreeing to leave this moral relation as an exception amidst the standard moral and legal rules, there is a guarantee that the ultimate moral goal will best be achieved. The underlying assumption in both cases is that we are members of a global society and that, given the conditions mentioned above, we do hold this particular right and owe this particular duty to each and every other of its members – solely by virtue of that common membership.
Although, as I said at the outset, this project is triggered by the daunting numbers of people in extreme poverty and by the rising social and economic inequalities both intra and internationally, my aim in what follows is not to present this principle as an alternative to the proposals of justice and assistance cosmopolitans. Rather, I conceive of this special right and duty as a necessary complement to them; a complement that has quite delimited boundaries.
This chapter proceeds as follows. I first explain why I propose to understand the right of necessity as a cosmopolitan right, that is nonetheless special, and is morally enforceable, insofar as it allows the agent to use actual force in order to get the resources needed, if the owner refuses or is absent from the scene. Inspired by Pufendorf’s and Hutcheson’s accounts, I then propose four conditions to exercise it, and address some objections that could be raised against limiting the principle in this way, and then against the feasibility of its practice, in a world where both the established laws and common morality rule it out.

It is important to make clear here that, by setting these four conditions, I am not saying that the right of necessity only exists where the four converge. Rather, I am making a weaker claim: that, at least in those cases where they are all met, claims of necessity ought to be recognized. To extend the boundaries of this right by relaxing some or all of the conditions would require giving new arguments and offering new conceptual resources, and would also bring into the picture new problematics that would be the topic of a separate inquiry.
By way of warning, I should say that each of these conditions could merit a much lengthier and more detailed analysis, especially given that each of them relates to major issues in moral and political philosophy: the literature on moral innocence alone would provide enough material for a separate research project, as would that on the relevance or irrelevance of accessibility when determining our rights and duties. For the purposes of this inquiry, however, I ask the readers to accept a general definition of each of these conditions and to focus on the main rationale for invoking each when it comes to claiming necessity, rather than on the myriad of questions that each of them raise by themselves.

Another warning relates to the way in which these conditions are to be measured. While the account proposed here is binary (i.e. it takes these conditions to be either met or not), one could point out that a scalar account would be much more tuned up with reality; namely, to understand each condition as coming in degrees along a continuum. Taking moral innocence as an example, one could thus say that, between the clearly innocent and the clearly responsible for their plight, there is a big intermediate area and that some criterion should be offered as to how the cases that fall within it should be gradated. However, although it may be a worthy enterprise to construct an algorithm with which to evaluate and rank necessity claims (and the duties correlative to them) according to the degree to which these conditions are present or absent, it is not the task I am undertaking here. Instead of mapping the whole spectrum of cases where some sort of necessity claim (weaker or stronger) may be in place, my purpose is much more modest: to reiterate, to show that there is, at least at one extreme of that spectrum, an area where the grounds for claiming necessity are sharply defined.
6.1 A special, morally enforceable right

Moral cosmopolitanism, as was said in the last chapter, rests on three main tenets. First, individualism: its ultimate focus of concern are individual human beings, rather than larger collectives. Second, universality: every member of the human community is taken to have an equal moral status. And third, generality: this universal and equal moral status is to be recognized by everyone else.

On the face of it, it may sound contradictory to claim then that the right of necessity should be understood as a cosmopolitan right that is nonetheless special. The apparent contradiction disappears, however, if one thinks of it in the following terms: although everyone may in principle be the needy agent, or the owner of the resources needed at a specific point in time and space, it is only particular individuals under certain particular circumstances that acquire a claim or duty, depending on their position. Certain particularizing conditions then have to be met for the right of necessity to become a morally enforceable claim, and for it to correlate with a morally enforceable duty of humanity on the owners of the resources needed. It might well be the case, then, that someone passes her whole life without ever becoming the right-holder or the duty-bearer in question, although potentially she could have acquired those moral roles at any time and place.

So, what are these particularizing conditions? In singling them out, I base my account on Pufendorf’s and Hutcheson’s analyses of the right of necessity, expounded in the first part of this monograph. I suggest that the right of necessity and its corresponding duty of humanity ought to be recognized when these four conditions are met. The first is that the agent in need has to be morally innocent, i.e. he must not be responsible for his particular plight. Second, the owner of the resources needed must not be equally (or nearly as) needy as the person making the claim. Third, the resources in question must be accessible to the agent, while the presence or absence of the owner from the scene is not particularly relevant.
 And fourth, the right of necessity has to be left as a last resort clause, to be invoked only after other courses of action have been tried unsuccessfully. Finally, on top of the preceding conditions, it is assumed that the need in question is basic; i.e. it is of such a kind that it jeopardizes the very self-preservation of the agent if he is not able to satisfy it, and prevents him from leading a minimally acceptable human life.

6.2 Four conditions

6.2.1 A morally innocent agent

One of the conditions for someone to have a claim of necessity is that she is not responsible for her plight. I thus understand moral innocence in a narrow, backward-looking sense: it is narrow, because what matters is not the general character of the agent, but the causal role she played in falling into (or being in) this particular situation; and it is backward-looking, because it does not focus on what the agent may do now and in the future (for example, whether she has or not very good intentions), but on what she has done already regarding that situation.
 Although, as I said above, there will surely be cases where the moral innocence of the agent is not so clear-cut, my contention is that there are grounds for a claim of necessity at least where it is. I neither deny nor affirm that there may also be such claims when the moral innocence of the agent is not so manifest. For the purposes of this discussion, however, I do not need to commit myself either way.

Let me present two main objections to the moral innocence requirement. First, if the foundation of the right of necessity is a most basic instinct of subsistence, the “earnest desire [of man] to preserve himself”
, isn’t this condition psychologically unrealistic and overly demanding? That is, ought we really to expect needy agents to refrain from taking what they need because they are responsible for their diminished position? If the resources are accessible, ought they really to put their very self-preservation at risk because they do not qualify as claimants? Second, from a utilitarian viewpoint, why should this narrow and backward-looking notion of moral innocence matter necessarily, when the rationale for accepting this exceptional moral prerogative and duty is the maximization of the total good of the system? Along these lines, one could think of scenarios where a person claiming necessity, even though she had been responsible for her situation, would in fact promote the greatest good if she were to fulfill her claim.

Regarding the first objection, it may indeed sound too harsh to limit the list of claimants of the right of necessity only to those who have come to be in a plight due to bad cosmic luck or due to the harm unjustly inflicted by third-parties, while leaving aside the reckless, the imprudent, the risk-takers, the idle and all those who come to be thus situated to a larger or lesser extent through their own decisions. In situations of need, one could think, what the agent did in the past should not be a decisive, but a secondary consideration.

If what one is after, however, is to offer a plausible contractarian line of justification for this right, then the moral innocence of the needy seems to be a condition that rational agents would plausibly demand before allowing this exceptional clause to be instituted amidst the standard moral and legal rules. I expounded this idea in Chapter 3, where I suggested that this is Pufendorf’s rationale for stressing the importance of this condition before claiming necessity. The thought is that, if we were to sign an initial contract to enter into civil society, every rational agent would agree that respecting property laws is what ought to be done in order to keep a peaceful and prosperous society, and that violating these laws ought to be punished. At the same time, everyone would recognize that, even in a perfectly just and well-functioning society, situations could arise where respecting these laws might go against the self-preservation of individuals – despite the fact that it was for this very reason that these laws were instituted in the first place. In situations of this kind, the needy individuals would be faced with two alternatives: respecting human rules and putting their very lives at risk, or ignoring them and resorting to self-help in order to survive.

To preserve natural equity (i.e. to prevent the civil state from producing worse consequences than what would arise in a state of nature), all rational agents signing the initial contract would thus leave necessity cases as exceptions to the standard, everyday rules. By doing so, they would agree to two things: that, if they were ever to fall under a minimal threshold of material well-being, they may resort to this clause in order to get out of their plight; and that, if their property were ever needed by those in dire straits, they ought to give it away, or let the needy take and use it. Furthermore, for the exercise of this right to be really effective, they would also agree that, if the owners of the resources needed failed to comply with their duty, then the needy would have a right to take and use these resources, even against the former’s will.

Some may point out that it does not follow from the fact that everyone is better-off than they would have been in a pre-civil state that they are sufficiently well-off for the right of necessity to be invoked only exceptionally. Two further assumptions are indeed needed for the contractarian justification of the right of necessity to work. First, a ‘favorable conditions’ assumption, whereby that society has, as Rawls would put it, “the political and cultural traditions, the human capital and know-how, and the resources, material and technological, that make well-ordered societies possible.”
 (In times of ecological catastrophe or war, presumably, other moral principles would apply.) Second, the assumption that there will be full or close to full-compliance with the principle, so that few agents will ‘cheat’ by demanding things under the guise of need – what would amount to misusing the right.

Having said this, to make sure that the boundaries of this exceptional moral prerogative and duty are tightly set, it is also rational to agree, according to this contractarian account, that certain conditions have to be met before claiming necessity, one of which is the moral innocence of the agent. By incorporating this condition, those signing the contract make sure that everyone will have an incentive to take care of themselves and stay above the minimal subsistence threshold, thus minimizing the number of necessity claims;
 and this in turn will have positive effects on human industry and productivity. By contrast, letting this right be claimed regardless of the agent’s responsibility for his plight would undermine the motivation that drives the whole economic system: on one hand, why bother to work hard if one may always claim necessity against those who have enough to spare? And, on the other hand, why bother to work hard and extend one’s property, if anyone who is needy – regardless of their responsibility on their plight – may come claiming necessity, and forcing one to give part of that property away?

From a utilitarian perspective, meanwhile, requiring moral innocence is one of the means to ensure that the social order and the advance of the economic system will be safeguarded while leaving a space for this exceptional clause. Regarding the second objection posed above – to wit, that there may be necessity scenarios where ignoring this condition would indeed promote the greatest good –, a utilitarian would thus reply that meeting exceptional claims of this type does indeed promote the well-being of society, so long as they are kept exceptional. And that, for these claims to be exceptional, restricting them only to morally innocent claimants is desirable most of the time.

6.2.2 Not taking from the equally (or almost as) needy

A second condition that has to be met for the right of necessity to be claimed is that those whose resources are demanded by the needy agent are not in an equally (or almost as) needy position in the same relevant respect. Thus, for example, if two people are equally needy in terms of food, but one has more than enough water while the other has none, then the latter may have no claim to the food of the former, though she may have a claim to his water.

To this, an objection can be raised which is very similar to that posed against the moral innocence condition; namely, that requiring those in a plight to refrain from taking from those equally needy is psychologically too demanding: ought we really to expect someone whose very self-preservation is at risk to limit herself to picking and choosing only the resources of those who are better-off? Despite this objection, there are two good reasons for keeping this condition. The first is a basic moral belief as to how things become ours in the first place; the second is a consideration of utility.
Regarding the first reason, it is normally taken for granted that those who already possess something have a better claim over that thing than those who demand it from them. To justify this belief requires going into deep moral waters, but let me give at least a hint of where this assumption might spring from.
If we imagine ourselves in a state of nature setting, where nothing belongs to anyone in particular, but is up for grabs by anyone, there is already an assumption that, once an individual has taken concrete, physical possession of a thing, that thing becomes his and ceases to be part of the communal bounty. This tacit agreement is what Pufendorf, as was explained in Chapter 3, takes to be the foundation of the right of primitive seizure or first acquisition, and what leads him to echo Curtius’s words that “he who refuses to deliver what is his own, has a fairer cause than he who demands what is another man’s.”
 This core belief is so deeply rooted that even children seem to assume it quite naturally in their games, while the world has worked for centuries over the same belief.
Starting from this deeply ingrained belief, from a contractarian point of view those who agree to leave the right of necessity as an exception to the normal course of the law and the moral rules would also require to limit its exercise in the following way: namely, by allowing that the agent claim necessity only against those who have more than enough of the relevant resource, so that by taking this resource away the agent will not make the owners equally needy or even needier. Excepting saints and heroes, no one would after all be expected to abide by a clause whereby he ought to willingly give away his last loaf of bread.
 When in the position of the person in need, meanwhile, he ought to realize that, had he been in possession of his last loaf, he would have wanted to retain his legitimate claim over it.

A second reason for preventing the needy from taking from those in a similar condition is total utility. In Hutcheson’s words: “As the foundation of all just pleas of necessity is some great public interest requiring our departing from the common rule, no necessity pressing me can justify my voluntarily occasioning as great evils to an equally innocent man; as the public reaps no advantage by such conduct.”
 That is, by letting the needy take from those who are just as needy, there is no gain in terms of total utility and, therefore, it makes no sense to uphold the right of necessity.

But even if this condition is respected, some may object further, there is a potential for unfair outcomes for the owners of the resources, if the agents are blind to considerations such as their relative position to each other (especially when they are selected among many); or to the amount of times that their property has already been targeted by needy individuals. To avoid these situations, one could certainly have a fair-share recommendation built into this condition so that, insofar as it is possible, the needy should target the resources of those who will be least affected by the loss.
 This recommendation, however, should be just that. After all, however unlucky their situation may seem to the owners of the resources in question, it will probably pale into insignificance when compared to the luck of those who have no other resort left than claiming necessity.

6.2.3 Accessible resources
That the resources needed are accessible is the third condition that I propose. What counts as accessible? It is probably easier to show cases where this condition is instantiated than to give a proper conceptual definition.

To recall, all the paradigmatic examples of necessity offered in the first part of this monograph (Victuals and Clothes, Dam, Ship, Open Granaries and Foreigner
) have this common feature: in them, the needy are in a position where they can actually do something for themselves to get out of their plight, because the resources needed are at hand. Thus, for example, in Ship, the hungry citizens of the besieged city have a right of necessity to the provisions of the ship come to port, because it has come to port; and in Victuals and Clothes the person in need of food and clothes has a claim against the wealthy person to feed and clothe her, because his foods and clothes are there. On the contrary, a person dying of thirst in the middle of the desert cannot properly be said to have a right of necessity against anyone to quench her thirst. As soon as a well appears in sight, however, she acquires a claim against its owner to the water (assuming that the other conditions are also met). What matters, then, is that the agent in need can help herself to the resources – whereas the presence or absence, and the acceptance or denial of the owner are secondary. Most of the time (if not always), this means that the resources in question are physically close to the needy agents, and that she has a fair chance to get them.
Does money in one’s internet banking account count as accessible to a needy hacker in a far-away country? According to the account offered above, the answer should be affirmative: after all, the needy hacker can help herself to the resources needed and, at least in this sense, these are at hand. While not denying that the needy hacker may have a legitimate claim of necessity, however, for the purposes of the present discussion I set aside cases of this kind and focus on those where it is relatively uncontroversial that this condition is met – which normally coincide with those cases where the resources needed are literally in the agent’s vicinity. I say normally, because that the resources are in the agent’s vicinity may not be enough for them to be accessible. For example, if the well in the case offered above is surrounded by electrified fences and a pack of ferocious rottweilers, so that the needy agent has almost no chance of getting to the well without losing her life in the process, then I take it that the resources – however physically close – are inaccessible to her.

The obvious pair of objections to the accessibility condition are: Why should the fact that certain resources are accessible trigger a right to take and use them (while those who are equally needy, but far from the resources needed, lack this right)? And why does the correlative duty of humanity fall only on the owner of those specific resources, instead of being a duty on every other agent who owns similar resources, regardless of whether these are accessible or not to the needy? In sum, why should accessibility have any moral significance? This condition, one might thus object, seems unfair both for all the needy agents who are not in a position to actually access the resources they need, and for the specific owners of the resources that are targeted by the needy, insofar as they have to bear alone the cost of letting them take and use their property or giving it to them.

Here, it should be reminded that I propose to understand the right of necessity as a special (as opposed to a general) right. The claim that only those for whom the resources are accessible have this special right of necessity, then, is not incompatible with this other: namely, that every member of the human community has a general basic right to subsistence against every other member of the human community who can realize the right. (This is the position of David Luban, who claims that “[a] human right, then, will be a right whose beneficiaries are all humans and whose obligors are all humans in a position to effect the right.”
) In other words, by saying that the hungry person has a special morally enforceable claim to the food that is accessible to her and is owned by people who have enough (assuming that the other two conditions are also met), I am not denying that every other hungry person may also have a general claim to any food (accessible or not) owned by those who have enough.
I offer three reasons to consider the accessibility to the resources needed as a plausible condition for the right of necessity to be exercised. One is causal efficiency; another is what I take to be a rock-bottom belief about the moral relevance of proximity; and the last is that, by delimiting the right (and its correlative duty) in this way, it avoids becoming a manifesto right.

Starting with the first reason, from a strictly pragmatic point of view, it could be argued that granting the right of necessity to those who are needy and the duty of humanity to those whose resources are accessible is the most efficient way of maximizing the total good. Especially those that lean toward utilitarianism should concede that letting the needy take and use someone’s property to satisfy their need, when this property is accessible to them (and having those whose resources are accessible to the needy give them to the latter, or letting them take and use it), will most of the time be the lowest-cost alternative and the one that will produce the best results.

To make this point clearer, it is useful to bring to the fore David Miller’s idea of remedial responsibility based on the capacity of the agent. The fact that, in certain situations, an agent is the best placed to put things right is, according to Miller, enough reason to create a moral responsibility on that agent to actually put that thing right; a responsibility that increases the more that the effectiveness of so doing outweighs the costs.
 In cases of necessity one could argue, in an analogous fashion, the crucial point is not who, but rather whose resources are the best positioned to put things right. Instrumentally, it makes sense to say that it is to these resources that the needy should have a claim; especially when taking or using them comes at small cost (in terms of property loss for the owner), and is highly effective (i.e. it guarantees the self-preservation of the needy agent).

A second reason has to do with a very basic moral belief for which, again, it is difficult to give any further justification. This moral belief is analogous to the one that founds the duty to rescue in Good Samaritan stories. In the Biblical parable, the Samaritan is a stranger that, just by chance, comes across a man that has been robbed and injured by thieves and has been left on the road, half-dead. While two travelers (a priest and a Levite) see the wounded man but keep walking, the Samaritan stops and takes care of him, helps to heal his wounds and carries him to an inn, where he pays in advance for all the expenses, to make sure that he will recover.

Some could point out that the Samaritan in the parable did far more than what would be minimally required in such a case: on top of saving the injured man from immediate death, he took care of him afterward, and spent his own money with no quibbles for that purpose. He was an Extremely Good Samaritan, for that matter. The point of the story, however, is clear: the mere fact that two people are confronted at a certain time in a certain place, when one of them is in need, triggers on the other a duty to aid him
; a duty that arises by virtue of that direct encounter. As Jeremy Waldron reads it, “the parable <is> an instance of focused concern for a particular person in a particular place,”
 regardless of their past or present connections, or their shared affiliations. Tied only by their common humanity and by the contingent fact of their meeting, the relation between the wounded man and the Samaritan exemplifies moral universality in all its concreteness.
In fact, Waldron and others have taken this story as a starting point to justify the legal enforceability of minimal Good Samaritan duties, and the criminal liability of flagrantly Bad Samaritans; that is, individuals who behave like the priest or the Levite.
 All the cases that are treated under this label, however, refer to situations where what is required from the individual in a position to help is her direct involvement in the situation and her devoting some time and effort to putting things right, especially if it is a really small amount of time and effort (for example, calling an ambulance or the police). This is not to say that material resources play no role whatsoever. It may be the case, for example, that what the needy party requires is to use her valuable car to drive to hospital. The point is that the crucial factor that seems to create this special moral relation is the presence of the person in a position to aid in the situation; her proximity to the needy in question, and what she does by herself or through her resources in order to help the other out. The focus of the discussion, consequently, is on the duty that someone acquires just because she happens to stumble upon a needy agent, who requires her help at that time and at that place.

A similar belief is at the basis of the accessibility condition. Just as in duty to rescue scenarios what triggers the special duty is the sheer encounter of the agents at a specific time and place (and the fact that one can actually do something to help the other out), in right of necessity scenarios what triggers the exercise of this special right is the sheer encounter of the needy agent with the resources needed, in the presence or absence of the owner; and the fact that the former can help himself to those resources, with or without the approval of the latter.

The idea that the accessibility of the resources gives the needy person a special right in the form of a claim to them against their legal owner may be connected to a deeply ingrained assumption about the way in which we acquire things in a pre-institutional setting. There, agents come to possess things through the performance of very concrete, physical acts – like grabbing an apple from a tree, or occupying a cave. As I suggested in Chapter 2, everyone is free (i.e. has a privilege) to take and use whatever is accessible to them. Once they have actually taken possession of the thing in question for their own consumption, however, the form of the right changes, and they can properly be said to have a claim over these things: trying to take them away from them would now be morally impermissible, and they may defend themselves by force from such an encroachment.

Cases of necessity arise in settings where property laws are already in place, and where violating them results in the punishment of the offenders. Given the direness of the circumstances, however, it seems that the belief whereby the concrete and immediate possession of a thing by the agent has a special moral value revives. Correspondingly, we judge that, if present, the owner of the resources in question ought to acknowledge that this situation is exceptional and let the needy take and use the resources at hand. If absent, meanwhile, the owner ought to judge, retrospectively, that what the needy did was to exercise her moral prerogative. What founds this right and correlative duty, then, is the accessibility of the resources to the agent in need.

To sum up, just as – given certain circumstances – the physical encounter of two people could be said to trigger a Good Samaritan duty on one of them (and, arguably, a right to be aided on the other), the accessibility of a person in need to the resources needed could be said to trigger a right on her part to help herself to them (and a duty on the owner to recognize that right – on the spot if she is present, or retrospectively, if she is absent).

A third reason for counting accessibility as a condition is to prevent the right of necessity from becoming a toothless manifesto right; to wit, a rhetorical claim that a given positive right to something – in this case, to a minimum level of material well-being – ought to be established, even though we cannot target the precise duty-bearers, nor clearly determine what each of them ought to give and/or do for that purpose. Affirming that everyone who is needy in the world at this moment has an equally strong claim of necessity against those who own the resources that they need (no matter where they are) is a respectable, well-wishing claim, but one that lacks realism and is far from being universally agreed upon – let alone acted upon.
 By contrast, by acknowledging that the exercise of the right of necessity arises when the needy can get out of their plight by taking or using someone else’s property (which is accessible to them), claiming one’s right is not limited to an earnest ex ante expression of interest, nor to an indignant ex post sense of grievance when that right remains persistently unfulfilled, but to the actual realization of that right through the agent’s own actions. Moreover, by acknowledging the existence of a duty of humanity on those who own the resources that are now, in fact, accessible to the needy, one avoids the objection typically posed against what could be called ‘manifesto duties’; namely, those that make such abstract and strict demands on agents that end up being ignored altogether.

Does not delimiting the exercise of the right of necessity in this way generate a moral loophole by giving a perverse incentive to the owners to make their resources inaccessible, thus turning the right of necessity itself into a manifesto right with as little actual application as possible? And does not delimiting the exercise of the right of necessity in this way fail to give a moral reason to affluent owners in general to make their resources accessible to the needy? 

To the first question I would answer that, if it does, it does so to the same extent that delimiting the duties of Good Samaritans gives an incentive to potential aiders to avoid passing through places or scenes where they may encounter needy individuals who require their assistance. Just as in the latter case this is not a good enough reason to drop the principle, in cases of necessity worries about the affluent making their property inaccessible to the needy ought not to stop us from upholding this special right.

To the second question, as I have said before, upholding this special right is compatible with upholding the general right to basic subsistence of everyone against everyone else who is in a position to effect it. It is on this general right that affluent owners ought to find a good moral reason to make their resources accessible to the needy.
6.2.4 The last resort
A fourth condition for the right of necessity to be claimed is that it has to be exercised as a last resort, after other possible paths of action (if there have been any) have been pursued unsuccessfully.

This is, at least in principle, the least contentious of the four conditions proposed. After all, it sounds sensible to limit this principle by making sure that the agents will only have recourse to it after trying other less disruptive options. For the sake of keeping the social order and upholding the respect for private property laws, both those of contractarian and utilitarian leanings should be happy to take this condition into account.

One possible objection is the following: given the epistemic limitations of the agents, it might not be transparent to them when this condition has been fulfilled. Maybe they don’t know that there are other options open to them, before resorting to claiming necessity; maybe they know that there are other options, but these do not seem as certain and definite as this one; maybe they are mistaken about the urgency of their need, and invoke the last resort condition when what it would be right to do is to look for other alternatives.
To this I would respond that our epistemic limitations are not a problem only for judgments of this kind, but for moral judgments in general. And that, if we take this into consideration, then we may rephrase this requirement in the following terms: namely, that what should count as last resort is what the needy agent would count as such, given his circumstances. While, in some cases, it will not be obvious that the agents have tried hard enough to look for alternative solutions, there will be at least some where the direness of the situation and the description of the context will point pretty clearly in that direction.

Another point that can be raised here is whether other paths of action that go against the agent’s moral principles (and maybe also against the law), should be tried before resorting to necessity. For example, should one demand that the agent prostitutes himself rather than take someone’s property; or that she opts for selling drugs to wealthy addicts, rather than directly taking their money from their pockets? Should the agent prefer to opt for self-enslavement rather than claim necessity?
Although this is contestable, I suggest that requiring the needy agents to take these paths of action before claiming necessity would be to make, to paraphrase Bernard Williams, “one demand too many.” For one thing, if we bear in mind the costs of exercising necessity for the needy agent, the owner of the resources and society as a whole, choosing the latter over the former alternatives would seem to be not only more effective, but also less (or at least, no more) disruptive for all the parties involved. For another thing, one could argue that requiring the agents to choose paths of action that go against their most deeply held convictions would show a lack of respect, and not be worthy of a morality that purports to consider everyone as an ultimate unit of moral concern. Here it might help to take the stance of a well-informed, attentive and impartial spectator and ask, from there, what would be reasonable to demand from the agents put in that situation. While there may be no thorough agreement in all the cases presented, appealing to this methodological tool would at least help to agree on a core of them.

6.3 But, are these conditions ever met anyway?
At this point, some might accept that the conditions proposed above make sense in theory, but still object that, just as I have criticized some global justice proposals (especially that of war cosmopolitans) for their lack of realism and unfeasibility, the same could be said of the one here presented. After all, instances where these conditions are fulfilled are rare in the real world, making the actual scope of this right extremely limited. And, doesn’t this then turn this whole project into a fancy, a mere logical possibility that never (or hardly ever) holds good in reality?
Thus, to start with the definition of need required for the agent to be considered a needy agent, one could object that most of the global poor suffer from chronic material deprivation, through an extended period of time, rather than from the kind of acute need that can jeopardize their self-preservation right now. Consequently, if we understand the right of necessity to be triggered only when the need of the agent is such that it threatens his very existence, then this principle turns out to be of little or no use in contemporary scenarios.

Giving a thorough account of human need is outside the scope of my project. Notwithstanding, if we take again a stance as impartial, attentive and well-informed as possible, and open ourselves to examining particular cases that might be candidates for the right of necessity, there will be agreement at least on a core of them as to what constitutes need of the kind that triggers it. As a consolation prize, moreover, it could be recalled here that defining the boundaries of need was already a cause of heated debate among the canonists and theologians who, from the twelfth century onward, started discussing the difference between extreme and grave necessity: while they all agreed that a person “was by no means constrained to await his last gasp before claiming what he needed to sustain him,”
 how much time before his last gasp he was entitled to act was not a settled point. Similarly, today, although we may not agree on a range of cases (depending on the definition of need that we choose to adopt), there will be some where it will be pretty uncontroversial that the agents in question will be close enough to their last gasp as to entitle them to claim necessity.

As for the four conditions, to the moral innocence requirement one could object that most of those who are in extreme need today are indeed responsible for their plight, and therefore hold no claim-right against anyone to get the resources that they need. At first sight, this is the position of what Thomas Pogge calls explanatory nationalists: those who claim that world poverty is entirely due to national and localized factors, so that the needy are ultimately responsible for their situation.

Even explanatory nationalists, however, distinguish between responsibility on the part of the individual agent and responsibility on the part of her compatriots. For example, even if poverty in Nigeria were entirely due to local causes, many indigent Nigerians might still not be responsible for their indigence, and might actually be the victims of harm perpetrated on them by their very compatriots. Moreover, even though in a certain country there might be some individuals who are responsible for their own plight, this should not lead us to generalize and to judge all their compatriots alike. A second thing to say is that there are a number of cases in the world today where acute deprivations can be traced to external causes that the agents cannot control, and leave them in a deprived situation. Just to mention one example, environmental refugees can hardly be deemed responsible for the extreme weather events that have disrupted their lives.

Regarding the second condition, it might be objected that, because those in extreme need most of the time only have access to the resources of others who are just (or almost as) needy in the same relevant respect, the possibility of actually exercising the right of necessity in contemporary scenarios hardly ever arises. After all, the needy tend to be surrounded by others who are in a similar situation. 

In a world where social and economic inequalities are growing side by side instead of diminishing, however, one could think that the chance of this condition obtaining is not implausible at all, but on the contrary, that it is becoming as plausible as ever.
 
A similar objection could be raised against the condition that the resources needed have to be accessible. Again, it can be claimed, most of the time the needy are far from those resources, so that they end up having to rely on the long-distance charity of the well-off, rather than on their own actions, in order to get out of their plight. As Alan Gewirth indicates, skeptical of the actual chances of the needy resorting to self-help: “[T]here are sharp limits as to what the hungry, malnourished, disease-ridden individual can do for himself without outside help to develop his abilities of successful agency.”

To this, I would reply that, thanks to some specific phenomena within globalization – such as the outsourcing of agriculture to developing countries and the growth of tourism in poor areas – today the resources are more accessible to the needy than what they used to be.

Finally, one could object to the last resort condition by pointing out that, while the original idea of a right of necessity was conceived for situations where the agents clearly had only one alternative available, potential cases of necessity in real-world scenarios today are likely to present the following complication: the needy are not confronted with just one, but many options where to take the resources from, so that there is never really one last resort.

But saying that the right of necessity is a right of last resort does not mean that there are no other alternatives of that same type available for the needy agent at that specific point in space and time. Rather, what it means is that the agent has pursued other types of alternatives unsuccessfully, and is now left with the following one: taking or using part of the property of someone else, which is accessible to him, in order to satisfy his need. That there might be ten or a hundred tokens of this type to choose from, in order to instantiate the claim (instead of just one) does not change the character of the claim. And neither does it change the character of the corresponding duty that arises for the owner of the resources targeted.

Summing up, it is my contention that, far from being inapplicable, the right of necessity could be claimed today in a variety of scenarios, generating legitimate demands upon the owners of the resources claimed – demands that have been overlooked to date. To motivate this, in the next chapter I offer such scenarios to exemplify when and where this right could potentially be invoked.
6.4 Concluding remarks
In this chapter, I proposed that a morally innocent agent who is in need and for whom there are material resources accessible, may take and use them in order to get out of his plight, so long as these resources do not belong to someone equally (or almost as) needy in the same relevant respect, and so long as he takes this course of action as a last resort. I suggested, moreover, that setting these conditions to claim a right of necessity makes sense both from a contractarian and from a utilitarian perspective. Finally, I contended that despite the apparent difficulty that these conditions be met in the real world, contemporary scenarios where a right of necessity may obtain are not a fancy, but may be more common than what we have been ready to grant. To these specific scenarios I now turn.

Chapter 7
Pirates and pickpockets
“When you are on the road, there is no telling who you might meet, who you might run into, who you might find yourself in the immediate neighborhood of, and we have to learn morality for those circumstances too.”
Jeremy Waldron, “Who is My Neighbor?: Humanity and Proximity”

Because Jeremy Waldron could fairly accuse me of taking his words out of context, before introducing this chapter (where this quote applies well), let me say in which connection he actually places them.

In his essay, “Who is My Neighbor?: Humanity and Proximity”, Waldron defends the idea that people that come to be in the position of the Good Samaritan, as in the Biblical parable, have a moral duty to act humanely towards those in a plight. What originates this duty (whose non-compliers, Waldron argues elsewhere, should also be criminally liable
), is the sheer confrontation of the potential aider and the person in need at a specific time and place. Contra those who deny that this accidental encounter is enough to create a moral relationship between the agents, Waldron claims that what moral universalism requires is instantiated in all its concreteness precisely in these situations.

Waldron’s essay is focused on the duty of the potential aider (rather than on the rights of those in need), and on situations where what is required of him is his actual time and effort, or physical involvement (even if minimal) to get the other out of her plight.
 In other words, Waldron’s focus is on what is known in the contemporary literature as the duty to rescue. In what follows, I argue that the quote above nonetheless holds also for those situations where agents may rightfully claim necessity, and what is required from the potential aiders (if they are present and are aware of the relevant circumstances) is not their effort or time, but their material resources.

I have suggested so far that there is a conceptual gap in the global justice/global assistance debate when it comes to the question of what basic human rights (and, more precisely, the basic right to subsistence) entitle their holders to do for themselves when these rights remain unfulfilled; and what duties are therefrom derived on those who own the resources that would allow the needy to fulfill those rights. In Chapter 6, I proposed that this gap could at least be partly filled by the concept of a right of necessity and its correlative duty of humanity. Given certain conditions – i.e. the agent is morally innocent, she does not take from those equally (or almost as) needy in the same relevant respect, the resources are accessible to her, and she exercises this right as a last resort –, this moral prerogative entitles its holder to take and use someone else’s property to satisfy her need. When the owner of the property in question is present and knows the relevant circumstances, moreover, he has a duty to give that property to her, or let her take and use it. The justification for such a moral prerogative and its corresponding duty, I proposed, may be offered either in contractarian or utilitarian terms.
Accepting this principle implies accepting, then, that given the said conditions material need entitles agents to take and use someone else’s property (one’s own included). To do so is not immoral, or morally neutral, or legally excusable but unjustifiable;
 far from that, it is in accordance with what common morality and the law ought to permit, if they were sensitive to some basic facts of our human nature – like the value we give to preserving our minimal sphere of agency –, or to the much greater good that may be obtained in exceptional situations by letting this moral prerogative be exercised.
Needless to say, however, this is not a mainstream, commonly accepted view in our world today, not when it comes to morality nor when it comes to the law. For the main moral theories, taking someone else’s property for one’s own use is regarded as morally wrong and blameworthy almost with no exceptions, while theft in all its variations – among them, pickpocketing and shoplifting, however petty – is criminally prosecuted and punished.

To some extent, that the legal systems mostly rule out this exceptional moral prerogative may be explained by the following fact: in the 300 years following Pufendorf’s suggestion to legally enforce charitable contributions (thus eliminating exceptions of necessity), the concept of distributive justice emerged and evolved, many states progressively incorporated welfare provisions for their citizens, and the prospect that someone’s very self-preservation could be endangered due to the lack of certain minimal material provisions starkly diminished.
Having said this, there are many scenarios today where these minimal guarantees are absent, but the moral rules and the law do not leave a space for exceptions of necessity. That is to say, there are many scenarios where all that the needy can do is resort to self-help, but this self-help is outlawed and morally stigmatized. In this chapter, I present four such scenarios, and suggest that the right of necessity may be legitimately exercised in them, even though doing so goes against the established laws and challenges common morality. To stress that this right and its correlative duty are cosmopolitan – i.e. not bound by culture, nationality or citizenship – the agents in the examples offered are not necessarily compatriots, nor are they related by any special connections, except for this one: that what one owns is what the other needs, and it happens to be accessible to the latter.
Before proceeding, a request and a clarification are in place.
The request is that, when imagining these cases, I ask the reader to take the stance of an impartial, well-informed and attentive spectator (as far as this is humanly possible) and, from there, to try and put herself in the place of the needy agent. I thus ask the reader to leave aside for a moment her standard judgments concerning what at first sight may look like more or less serious illegal and/or immoral activities, and see whether these standard judgments change once she puts herself in the place of those in a plight.
The clarification is that the cases presented are based on real events, rather than being faithful representations of them. I am therefore content to show that, in the cases as I present them, it is plausible to argue that the agents have a claim of necessity. Whether the agents in the real-life cases have such a right is a further question to be asked, and one that I do not purport to answer here. Having clarity in the cases as I present them, however, should be a good starting point to resolve that further question.
7.1 The pirates
“You can wait for social welfare, you can starve or you can try to do something else to feed your family. In Somalia that is mostly piracy.”









Peter Lehr

In 1991, General Siad Barre’s military regime collapsed in Somalia, bringing with it the disintegration – among other state services and institutions – of the Navy and the Police Coastguard. As a result, the 3,330 kilometers of Somali coastline, including its 200 miles of Exclusive Economic Zone (EEZ) and its 12-mile artisanal fishing area were left unprotected. At the time, there were 30,000 full-time and 60,000 part-time fishermen whose only source of food and income was their catch. These fishermen were scattered along hundreds of small coastal villages, from the northeastern province of Puntland to Galguduud.
Around the same period, the EU put a much tighter control over its own fishing waters, to allow for regeneration, which caused the European fishing companies to go and look for fresh produce elsewhere. After overfishing their own waters, meanwhile, the commercial fleets from some Asian countries were also looking for areas where to find new stock. Not long after Barre’s fall, it thus happened that Somali waters became the preferred target for illegal, unreported and unregulated trawlers (IUUs) from countries such as Spain, France and Taiwan. These did not limit themselves to plundering the open sea, but also came close to the shore and intimidated the local fishermen.
Because their subsistence depended on their catch, the latter reacted and tried to drive these ships away, but with no success. Their small dhows and skiffs many times were simply crushed by the bigger boats, their nets were destroyed, they were scared off by gunmen and many died, sprayed with boiling water from cannons (in fact, so many perished in this way that a new term was coined in the local language for deaths caused by being “hosed by hot water”).
 Progressively, some coastal areas became a health hazard, filled with thousands of shark carcasses (disposed by the trawlers after cutting their fins), while the water was red with lobster eggs, cut after processing the lobster tails.
In the early 2000s, the complaints of the Somali fishermen were recorded by international bodies such as the International Bank for Reconstruction and Development, which published a report documenting these illegal activities and the harm they were causing to the fishing communities.
 Complaints were also raised against the destructive methods of these fleets, which used underwater explosives, drift nets, and did not respect endangered species, despite it being one of the five richest fishing zones in the world. No positive action was taken and the plundering went on, uninterrupted.
 It has been estimated that 300 million USD in fish (mainly tuna, shark, lobster and deep-water shrimp) have been poached annually since then from Somali waters, without paying any tax or royalties, without respecting any environmental regulations and, needless to say, directly harming the local fishermen.

As if this were not enough, a different kind of illegal activity also started flourishing in Somali waters: the illegal dumping of toxic waste by European companies, including radioactive uranium, mercury and lead. This illegal activity was exposed especially after the 2004 tsunami, when dozens of rusting barrels containing these hazardous wastes were washed to the shore and caused deaths and sickness.

Ignored by the international community and unprotected in a stateless country, by the mid-1990s some Somali fishermen armed themselves and started charging a ‘tax’ to the passing vessels. It was thus that the first Somali ‘pirates’ were born. World G18 Somalia (a UK-based NGO that seeks to unite the Somali diaspora around the world), presents the phenomenon thus: “Piracy off the coast of Somalia did not begin with a group of bandits looking for money or the best way to make money off the ships that travel through the Gulf of Aden. It began with fishermen who were tired of foreign fishing fleets taking advantage of the instability in their country, dumping toxic waste and illegally fishing in Somali waters.”

Unapologetic of their actions, in an interview one of the pirates defended their activities in the following terms:
“I would prefer not to be referred to as ‘pirate’, but as a member of the ‘Coast Guard’.

We used to live happily in our area, but circumstances forced us to become what we are now. Our livelihood as fishermen was threatened by foreigners who came to our seas and stole our fish. We decided to do something about it; that is why we formed our ‘Coast Guard’ group.

We ‘arrest’ ships that come into our waters. We charge them a ‘fee’ and ask them never to come back. We use this money to replace our <fishing> equipment that has been destroyed by the foreign aggressors, and to compensate the families of members of our group who have been killed or injured by them. (…) The rest of the world believes that we are bad people. They think we are criminals. But nobody has come to ask us for our side of the story. (…) We will keep doing what we are doing until people come and talk to us, and try to understand our problems.”

Although the skeptics call this the ‘creation myth’ of piracy, and accuse those who believe it for being naïve and romantic, the idea that at least at the very beginning piracy served as a means of subsistence for the ex Somali fishermen is a view shared by many experts, by members of international agencies working in the area, and even by some interim authorities in the current transitional government.

To be sure, two decades later, piracy has spiraled out of control and the initial ‘taxes’ have turned into million-dollar ransoms. Although still far from beating the record of CEOs in the United States (whose average income is 380 times more that of workers
), the 3,000 active pirates today earn 150 times their country’s average wage. In 2011 only, more than a thousand seafarers were held hostage, and the ransoms collected to liberate them totaled a record of 160 million USD. As a response, organized international forces from over 30 countries have deployed their naval fleets along the shoreline, with more than 40 vessels on permanent patrol, at an estimated cost of 1.27 billion annually.
 These forces continue to ignore the illegal activities of the IUU factory-ships, and a recent EU mandate has even authorized its forces to enter up to two kilometers inland to attack pirates’ equipment – which they have already done. As a result, now the Somali fishermen are threatened not only by the illegal trawlers and the toxic waste, but also by the international patrolling forces which have even killed some fishermen by mistake, suspecting them of being pirates. 
Obviously, at this stage piracy off the coast of Somalia has become an incredibly profitable business, and those carrying it out are not doing it for survival, but for greed. But what about the initial situation? May the activities of the first pirates be justified in terms of a right of necessity, and could they have put forward this right as a moral justification for their actions? In what follows, I answer these questions in the affirmative, by examining whether the conditions to claim such a right were met.
7.1.1 A claim of necessity?
As was said in the last chapter, apart from the four conditions needed to exercise the right of necessity, there is the initial assumption that the agent is in dire need; that is, need of a kind that, if it remains unfulfilled, prevents the agent from leading a minimally decent human life and threatens his very survival.

In the case of the Somali pirates (henceforth, Pirates), that this was the kind of unmet need is pretty uncontroversial: for thousands of inhabitants from the coastal regions, fishing was their main source of subsistence, a source that was progressively cut due to overfishing by illegal poachers, the pollution of the waters due to the illegal dumping of toxic waste, and the open threats posed to the small fishing boats by the bigger and better equipped trawlers. Adding some statistics makes the picture even clearer. One of the poorest countries in the world, Somalia was ranked 161st among 163 countries by the UNDP Human Development Index in 2001; and in 2006 it was estimated that 43 percent of its 7.7 million inhabitants lived in extreme poverty, a figure that rose to 53 percent in rural areas (which include the fishing villages). Some 71 percent of the population, moreover, is malnourished.

Regarding the moral innocence of the first fishermen who resorted to piracy, by ‘levying’ a tax on the commercial ships and leisure yachts that crossed their waters, it is also pretty uncontroversial that they were not responsible for being in such a deprived situation. What had been a reliable source of food and subsistence was suddenly cut-off, leaving them jobless, and unable to claim any sort of protection from a higher authority. It is telling that piracy only started when the situation of the fishermen became desperate, and they realized that stopping the IUU fleets was hopeless.
The second condition to claim necessity, namely, that the owners of the resources in question were not equally needy, was also met. When exacting their ‘tax’, the Somali fishermen did not target other fishermen equally (or almost as) vulnerable and badly-off but, on the contrary, they demanded payment from large cargo ships, oil and chemical tankers, and leisure yachts owned by affluent foreign tourists – most of them (if not all) covered by insurance.

Third, as was already mentioned, the fishermen did not resort to piracy in the first place, but after many failed attempts to prevent the IUUs from fishing in their waters, which cost the lives of many. Furthermore, with no central government, no national Coastguard or Navy, and no organized judicial system, they had no higher national authority to appeal to for protection. And, when they appealed to the aid of the international community – through organizations such as the Food and Agricultural Organization (FAO) and the International Maritime Organization (UMO) – their plea was ignored. Neither was it an option to change their means of subsistence, for example, to agriculture. On the contrary, the insecurity of agriculture as a means of subsistence had actually led Barre’s regime, since the end of the 1970s, to relocate thousands of people from the interior regions of the country to the coastal villages, in an effort to create a stable source of income and employment based on the fishing industry. Summing up, it seems pretty transparent that piracy was not the first option for these people, but only the last resort.

Fourth and finally, what the fishermen needed was accessible to them; namely, cash to buy food and whatever else was needed to make their living in a headless state, torn by factional wars and stripped off its marine resources by opportunistic foreigners. 
Although not exactly analogous, the situation of those who first resorted to piracy in Somalia may be compared to what Hutcheson took to be a paradigmatic case of necessity. To recall: 
Ship: A ship loaded with provisions and ammunition comes into the port of a city unjustly and cruelly besieged, where a massacre is intended by the besiegers. Suppose the citizens almost perishing by famine and wanting military stores, and having neither money nor goods which the merchant would take for his grain or ammunition, whereas he can get a high value from the besiegers. Must the townsmen here regard his property, and expose themselves to perish with their families, either by famine or a massacre; nay perhaps expose a whole nation to the most cruel slavery? No certainly. They may justly take these goods by force, although there be the greatest hazard that they shall not be able to compensate their value; since if the city is taken, they are all ruined. 

There are, of course, differences: in Ship, as opposed to Pirates, it is the ship that comes to port, instead of the citizens that go after it; the city is under siege by enemy forces; and what the townsmen take from the ship are ammunition and food instead of money. But these factors do not make a relevant difference. That is, even if we changed these three aspects of Ship to look more like Pirates, it would still remain as a paradigmatic case of necessity:
Ship 2: A tourist yacht sails close to a city perishing by famine, in a famished, war-torn state that can offer its citizens no aid for subsistence. Suppose the citizens almost perishing by hunger, whereas those sailing in the yacht have more than enough for themselves, both in goods and money. Must the townsmen here regard the property of the tourists, and expose themselves to perish with their families by famine? No certainly. They may justly stop the yacht and take the goods and money by force, although there be the greatest hazard that they shall not be able to compensate their value; since if they stay as they are, they may all be ruined.
To start with the last point: that what the pirates are after is money does not affect their claim being one of necessity. Here, some might object that money is not in itself a resource, but a means to obtain those resources; and that, given that the right of necessity is a last-resort prerogative, it makes no sense to claim it to obtain something that could only indirectly satisfy one’s needs. One could think, however, of counterexamples to this claim, one of which arises precisely in Pirates: if what they need is food and medicines, for example, and the ships ‘taxed’ do not have enough or have none at all, but have the money necessary to buy them, then it seems plausible to say that they may take it.
 Simply stipulating that money is not the kind of thing that ought to count as a claimable resource, on the contrary, seems ad hoc, and in need of further justification.
 (What about taking hostages in exchange for the resources needed? In the case as I present it I assume that the fishermen take from the passing vessels whatever they find in them, as old-fashioned pirates used to do, without kidnapping the crew.
 Justifying the taking of hostages would require a separate argument that I do not offer here.)

Second, the fact that the pirates are not besieged by enemy forces, but simply left to their own devices in a stateless and famine-ridden country, does not change the fact that they are in need. To be sure, it could be argued that the fact that the citizens in Ship are suffering an injustice adds to their right of necessity, and makes it appear even stronger than what would have been, if their plight had been caused, for example, solely by a climatic event. But this fact does not eliminate their more basic right to preserve themselves, which is why they may claim it even from someone who is not related to their plight, and not connected in any way to the harm being done to them. Similarly, in Pirates, the money of those sailing in leisure yachts and commercial vessels becomes claimable solely by virtue of the agents’ need and regardless of whether the owners were responsible in any way for their plight.

Third and finally, the fact that in Hutcheson’s example the ship comes to port, whilst in Pirates it is the needy themselves who go after it does not affect the claim: in both cases, after all, what matters is that what they need is accessible to the agents.

Summing up, my contention is that resorting to piracy may be justified as a last resort response in a case of necessity such as that of the Somali fishermen. Left to their own devices in a headless, famine-ridden state, and with no political power to influence the international community to respect their territorial waters, their situation is clearly one where securing self-preservation may require taking and using the property of others.

7.2 The campesinos
On January 2012, the recently ousted Paraguayan President Fernando Lugo signed a decree for a food emergency for 90 days, due to an acute drought in the Eastern and Western regions of that South American country. The most damaged by the drought were 110,000 people from at least 313 indigenous communities, whose subsistence crops were lost and faced famine as a result.
 Especially in Alto Paraná and Canindeyú, two of the most critical areas, not only the local campesinos were affected, but also the Brasiguayos. The latter are industrial soy producers from Brazil who, since the 1970s, have been buying thousands of hectares of arable land in Paraguay (which is much cheaper than in their own country), to grow this crop, mainly for export for animal feed and biofuels. For them, however, the recent drought did not threaten their lives, but rather their pockets: due to it, the soy production is expected to fall to 6.4 million tonnes in 2011/2012 (compared to the record 7.5 million yield in 2010/2011, which represented an export value of 1.59 billion USD).

Today, Paraguay is the world’s sixth producer of soy, with over 2.6 million hectares cultivated, and the fourth largest exporter of soy beans. Despite an impressive economic growth of 14.5 percent in 2010 (mainly thanks to this crop), Paraguay remains nonetheless the second poorest country in South America, with 20.5 percent of the population living under the national poverty line, and ranked 107 from a total of 187 countries in the Human Development Index.
 The distribution of land is also extremely inequitable: 351 families and multinational companies control 40 percent of the total arable land (partly thanks to the corrupt agrarian reform led in the 1970s and 1980s by the dictator Alfredo Stroessner), while 1.2 million small farmers occupy only 6 percent of the total arable land, half of whom live with less than 1 USD a day.
 Now, if that were not enough, these farmers are threatened by famine. While the government has been sluggish to attend the most urgent need of the campesinos, the big agribusinesses around them keep loading their trucks with protein-rich soybeans, to be eaten by foreign cows, chickens and pigs, or to be used as biofuel.

Given these circumstances, may the Paraguayan campesinos take these trucks and fetch their produce for their own consumption, or enter the soy plantations and help themselves to the crops? Do they have a claim of necessity in this scenario?

To answer this question, it might be illuminating to start by recalling Open Granaries, one of the paradigmatic examples of necessity used by Pufendorf; namely, that in times of famine, the authorities have to order the opening of the granaries to feed the population. But, “must the poor therefore be content to starve, when the magistrates neglect to make due provision for their sustenance?” Pufendorf’s answer is that they mustn’t, and that, as long as the conditions to claim necessity are met, “the law which forbids theft is not to be extended to this present case”.
 In short, the agents are empowered to take what they need to guarantee their sustenance.
Let us review if the conditions to claim necessity are present in the Paraguayan case.
Starting with the kind of need in question, what is at stake for the campesinos is their very subsistence. As one of the farmers put it simply: “If it doesn’t rain, we will have no food.”
 There is no doubt that the need in question is basic.
Regarding the conditions, first, the agents are not responsible for their plight. The campesinos were hit by an unexpected drought which destroyed most of their plantations. Moreover, because they are among the poorest of the poor in Paraguay, even if they had known that a drought was coming, they could not have shielded themselves from this climatic emergency. Their plight, then, is not due to their negligence, or their idleness, or their engagement in risky activities.

Second, the owners of the resources are clearly not equally needy. For one thing, the food they grow (as I have already mentioned) is not for their consumption, nor for the consumption of other people, but for animal feed and biofuel. That the owners of these crops do not depend on them for their subsistence is also clear from the fact that they do not live on these lands, not even close to them; on the contrary, most of them are Brazilian and Argentinian businessmen, or multinational companies for whom soy is solely about profit. The cost of letting the needy take a part of their crop would indeed constitute a negligible percentage of their total production and would affect, if anything, their million dollar profits by a few thousands in total.

Third, if the presidential order that “all necessary administrative and financial measures are taken to provide an immediate response to problems related to food production” remains ineffectual, the last-resort condition is also met. For the farmers, their only means of subsistence has been ruined and, considering that extreme poverty is especially prevalent in the rural areas, presumably they do not have enough money to buy the food they need. In terms of political power, moreover, the campesinos are a marginal group with almost no representation among the ruling elites. By contrast, the big agribusinesses are politically well protected and represented.
 

Fourth and finally, the food needed to prevent starvation is right there, in the soy fields at the very edge of the farmer’s lands, and in the trucks that carry them through the dusty country roads to Argentina and Brazil, from where they are exported. This is clearly the case, for example, in the communities of Minga Porá, in Alto Paraná, and in Canindeyú, where the indigenous Ava Guaraní are surrounded by soy plantations, while their own crops wither.

In sum, my claim is that, faced with starvation and with their authorities failing to act effectively, the Paraguayan farmers may resort to taking and consuming the crops from the vast plantations that surround them.

It has to be noted that there is one complication in this case that I have deliberately left aside; namely, the question of the legitimacy of the soy business itself, both regarding their claims to the land and the production methods they use. Regarding the first point, because many of the land transfers took place under an authoritarian regime and thanks to a corrupt agrarian reform, it could well be said that together with a claim of necessity the campesinos have a claim of justice against those who legally, but illegitimately, displaced them from their lands. Regarding the second point, there is a growing concern that, despite contributing to the country’s economic growth, the soy business has produced massive environmental degradation, raised rural unemployment and brought health problems to the neighboring communities, due to the heavy use of agrochemicals. If this is the case, again, the campesinos would have a claim of justice against the soy businesses to compensate them for the harm done to them; a claim that would strengthen their more basic claim of necessity. By leaving this complication aside, my aim is to make clear that even if these accusations were not true and the big farmers were not responsible in any way for the plight of the campesinos, the claim of necessity of the latter to let them take and use their produce would still stand.

7.3 Pickpockets and shoplifters
While the two scenarios presented above are set in a particular context and time, the next two apply to many different situations of a similar type worldwide. They refer to the shoplifting of food from big chain-stores, and to pickpocketing in poor countries, especially those frequented by tourists.

7.3.1 Victuals and Clothes revisited
In Chapter 3, I examined some of the cases where, according to Pufendorf, the existence of a right of necessity appears to be uncontroversial. One of these cases was the following:
Victuals and Clothes: “If a man, not through his own fault, happens to be in extreme want of victuals and clothes necessary to preserve him from the cold, and cannot procure them from those who are wealthy and have great store, either by intreaties, or by offering their value, or by proposing to do work equivalent; he may, without being chargeable with theft or rapine, furnish his necessities out of their abundance, either by force or secretly.”

Viewed from a perspective as impartial, well-informed and attentive as possible, this case is a paradigmatic example of necessity: what is at stake for the agent is the satisfaction of some basic material needs, to appease his hunger and to protect himself from the harsh weather; he is not responsible for his plight; he tried others paths of action in order to satisfy his need, but with no success; and the owners of the resources in question (which are accessible to him) are not as needy but, on the contrary, have more than enough.

My contention is that there are many cases in the world today that may be described in similar terms and that, consequently, should be recognized as instances where the right of necessity applies.

In the aftermath of the 2008 economic crisis, shoplifting soared globally. Leaving aside shoplifting gangs and astute resellers, one of the reasons most commonly invoked by those who got caught and prosecuted was pure and simple need.
 In many cases, the law offenders had lost their job and had to maintain their families on too small a budget, or their minimum wages were not enough to cover their most basic expenses – food being the first among them.
 In fact, according to a recent survey, it was not designer clothes or ipads, but cheese, meat, fish, and infant formula the products with the highest average of ‘shrinkage’ rates overall.
 Moreover, most of the shoplifting took place in big department stores and supermarket chains, rather than at the local grocery store.
Now, imagine you are an unemployed single mother who has tried unsuccessfully to find a job. You don’t have friends or family on whom to rely, and you live in a country with minimal welfare provisions and where charity is not widespread. May you go into a chain store and steal – or, shall I say, take – infant formula to feed your children? May shoplifting in these circumstances be morally justified?
If we look for the conditions required to claim necessity, I suggest that this case would meet them all. To start with, you are not taking goods to resell, but food for your children’s direct consumption; although you are willing to work, you have been unable to find a job and other paths of action seem unavailable; the resources are accessible and, for the owners of the chain store, the loss of a couple of boxes of infant formula will make no dent to their property.
Of course, to judge cases such as this we will want to know as much as possible about the circumstances of the situation, how hard the agent tried to find other alternatives before resorting to this one, the social context in which this happens, etc. However much we argue about the details, however, what matters is that – at least in some of these cases and, presumably, in many more than what we are ready to acknowledge today – no moral obstacle stands in the way of the relevant agents contributing to the ‘shrinkage’ in order to get what they need.

7.3.2 A life for a wallet
For all those who have traveled as tourists in poor countries, the threat of being the target of pickpockets will sound familiar. The capitals of developing countries like Buenos Aires (Argentina) and Hanoi (Vietnam) are among the top-ten favorite world destinations to have your wallet or other valuables stolen,
 while cities like the Brazilian Rio de Janeiro during its carnival bloom with pickpocket gangs that make Oliver Twist’s character of Artful Dodger look like an amateur.
Without giving it further thought, those who have been in that position regard pickpockets in poor, touristy countries as an unfortunate, but inevitable part of the landscape; a class of people that one should protect oneself against; lazy drones who profit from other’s hard labors to indulge in luxuries they couldn’t otherwise afford.
In what follows, I do not deny that this may be true, and that it may even be true in the majority of cases where pickpocketing occurs. Neither do I deny that this kind of activity is often undertaken by criminal bands (just as it happens with shoplifters), and that they often use children to carry out their petty crimes, in order to get away with them. Nonetheless, I suggest that one might also think of many cases where pickpocketing is not chosen because it is highly profitable, but to satisfy one’s immediate need. This is especially obvious when what gets taken is not money, but groceries and even clothes.
Imagine living in a country that is too poor in resources, or whose ruling elite is too corrupt to put redistributive mechanisms in place, where hardly any welfare provisions are secured for its inhabitants, and the amount of charity available is not enough to cover everyone’s basic needs. Imagine that, at the same time, tourism is a booming industry in that country, and that well-off visitors hang around the streets, enjoying the food that most of the locals themselves cannot afford. Imagine that you are one of those locals, that you do not have a job (even though you have tried hard to find one), and that you are homeless. Imagine, moreover, that the weather in your country is quite cold, and that you do not have enough clothes to protect yourself from the low temperatures at night. If the possibility arises, may you take someone else’s jacket from the coat rack of a tourist restaurant? Or, if that is not possible, may you pickpocket someone’s wallet and use their money to buy some warm clothes?
If we apply the test of the conditions to claim necessity in this scenario, they are certainly met: you are not responsible for your plight; whatever you are taking, you are not taking it from someone who needs it as badly as you do (tourists are after all supposed to have disposable income); what you need is right there, accessible to you; and (from the description of the case) you have tried other paths of action unsuccessfully.

Or imagine this everyday situation: a group of hungry, destitute children run after a tourist in a poor area, and demand that he give them the food he just bought. He ignores them and keeps walking. May the children take the bag from him and run away? If the country is such that there is little or no support for street children, nor any guarantees that they will get the food they need through other means, this also looks like a case where the necessity claim ought to be granted, and those from whom the resources were taken ought to recognize it as such.
While there are no other better organized provisions on which they may rely, in cases such as these it seems only fair to grant the needy the moral permission to resort to self-help, even if this turns to be a nuisance for those willing to relax during their holiday break. To be sure, acting on this moral prerogative will not solve the structural problems of such a society, but will at least appease the immediate need of those who cannot afford to wait for the big fix (if it ever happens).
7.4 Concluding remarks

In this chapter, I presented four scenarios based on contemporary, real-life cases, where I suggested that the conditions to claim necessity are met: namely, that of the Somali fishermen turned to piracy; that of the Paraguayan campesinos who, confronted by famine, resort to the fresh produce grown by the neighboring agribusinesses; and that of shoplifters and pickpockets that resort to these activities as a means of survival. What is won by granting that this right may be invoked in such scenarios? In the final chapter, I turn to some of the implications of accepting such a moral prerogative as part of a cosmopolitan morality.

Chapter 8
Conclusion
In his analysis of Samuel Pufendorf’s moral and political theory, Leonard Krieger claims that, by accepting a right of necessity under certain circumstances, Pufendorf released “a genie of individualism” within his own system, an “undigested individualistic nugget” which was to represent a permanent challenge to the standard moral and legal rules that guaranteed the stability of civil society.
 Much to the contrary, what I have claimed in this monograph is that for Pufendorf (as well as for Grotius, Hutcheson and anyone else who endorses this moral prerogative), the right of necessity is a corollary for any society that takes seriously the basic requirements of human sociability and the role that private property laws ought to play in their fulfillment. Far from positing a narrow individualism, those who acknowledge the existence of a right of necessity – and its correlative duty of humanity – acknowledge that the preservation of human society does not only depend on individuals abstaining from harming one another, but also on individuals performing certain positive mutual offices – even if these are as minimal as recognizing that, given certain conditions, a person may use and take one’s own property to satisfy her need.

There are two tasks to be accomplished in this final chapter. The first is to flag some of the topics that are obvious points to follow up and merit further exploration. The second is to signal some of the implications of recognizing the right of necessity and its correlative duty of humanity as a moral principle that ought to be acknowledged amidst the standard moral (and maybe also legal) rules.
8.1 An open coda
Given the scope and limits of this project, there are some issues that I have put aside during my discussion. Further exploration of them would constitute a natural follow-up of what has been said so far.
8.1.1 To be or not to be Robin Hood
Whereas I have limited my analysis exclusively to what the agent may do for himself in order to get out of his plight, a question that remains and deserves further attention is the role that third parties may (and/or ought to) play as representatives of the needy. If the resources needed are accessible to the former but not to the latter, for instance, may they take and give them to the needy? Or, if the needy person is unable to exercise her right (because she is too old, or young, or sick or feeble), may someone act as her representative and take what she needs on her behalf? Even more strongly, should this moral permission be just that, a moral permission? Or should it be a duty, a task that those who can in fact represent the needy ought to undertake? These questions, in turn, can be asked both in a setting where the right of necessity is already considered as an exceptional clause amidst the established laws and moral rules (as in Pufendorf’s and Hutcheson’s ideal society), and in one where it remains outlawed (as in their world and ours). In the second situation, the cost of representing the needy will be high, as it will require going against the standing laws and thus becoming criminally liable. Moreover, the incentives to play this role will be drastically diminished: if one gets legal protection and no censure from common morality for failing to do what one may (and/or ought to) do, this will obviously have a negative impact on one’s motivation. Similarly, if one deserves punishment for doing what is morally permitted (and/or required) to do in that situation, chances are that few will choose to perform those actions.
A separate question is whether allowing for this possibility would bring the risk of an avalanche of claims. Bearing in mind the large number of needy people for whom the resources needed are not accessible now (so that they cannot actually claim necessity), this change could allow them to realize their claims through their representatives, especially if the latter happen to live in a place where the resources are abundant.

8.1.2 The limits of the accessible and what counts as a resource
Because my aim in this monograph has been to carve a space for the right of necessity that could be recognized in a relatively uncontroversial manner, I limited the accessible to those resources that were close at hand, in the physical proximity of the agents, so that they could help themselves to them directly. Regarding the resources to be taken, meanwhile, I specified that these were mostly concrete, material things that the agents could avail themselves of for immediate use or consumption –like food, clothes or timber to repair a failing dam. I also added money to the list, bearing in mind that there may be cases where the most expedient (or only) way for the agents to access the resources needed is through a means like this.
Depending on how much we wish to extend or delimit the exercise of this moral prerogative, however, a pending task is to decide what ought to count as an accessible resource. Regarding the accessibility, one area to explore is that of virtual accessibility, made possible by modern technologies and communication. If not only money in cash, but also the funds in one’s internet bank account turn out to be accessible, then a host of needy hackers (otherwise claimless) may start invoking necessity to justify their actions.

Regarding the resources needed, meanwhile, an important point to settle is what exactly counts as something that may be legitimately claimed in order to preserve one’s minimal sphere of individual agency, or one’s basic well-being. For example: ought land to count as a resource for landless peasants who wish to make their living from it? Ought expensive antiretroviral therapy to be claimable by HIV patients who are too poor to buy it? Should a vaccine patent that could save the lives of thousands be counted as a resource by the potential victims? Should something as abstract as nationality be claimable by the island peoples whose homes (and countries) will soon be under water? And, to take a slight variation of the Pirates case presented in Chapter 7, should hostages count as a legitimate means to obtain the resources one cannot otherwise get?

In a world where land claims, life-extending treatments, intellectual property rights, the phenomenon of environmental refugees and kidnapping by pirates are increasingly contested topics, these questions obviously merit careful attention. The way in which we choose to respond to them, again, will depend on how far we are willing to stretch the scope and limits of this right.
8.2 Whither from here?

The main goal of this research has been to diagnose the existence of a gap in the contemporary global justice/global assistance debate, and to resort to an updated version of two old philosophical concepts – the right of necessity and its correlative duty of humanity – in an attempt to fill it. For those who have been more or less persuaded both by the diagnosis of the problem and the means to solve it (i.e. by integrating the right of necessity to cosmopolitan morality), this acceptance carries with it certain implications. Here, a brief historical digression is in order.

8.2.1 A historical intermezzo: the Bloody Code
Due to what later came to be known as the Bloody Code, in the 1770s there were in the UK 222 offenses punishable by death, almost all of them related to the violation of property. ‘Grand larceny’ or the theft of goods worth more than one shilling (roughly equivalent to the cost of a four-pound loaf of bread
); felling a tree, and stealing livestock all deserved capital punishment, no matter whether the offender was a child or an old man, hungry or well-fed, sick or healthy. Those in charge of making the laws seemed to live by the motto of George Savile, First Marquis of Halifax, that “men are not hanged for stealing horses, but that horses may not be stolen.”
 Offenders were thus sent to death, no matter how petty their crime, as a means of deterring other potential offenders.

However, because judges wanted to scare the ‘criminals’ but found the death penalty too harsh, the preferred method of punishment soon became transportation. It was thus that, in 1788, a fleet of ships carrying more than a thousand British convicts arrived in Australia, after a seven month journey. Between this year and 1867, over one third of all those convicted under the Bloody Code were transported to Australia and to Van Diemen’s Land (now Tasmania). In that first fleet, 33 of the convicts had been sentenced for stealing a shilling or less worth of goods.

With historical perspective, and looking at this scenario from a stance as impartial, well-informed and attentive as possible, one could argue that the Bloody Code and the way it was enforced were illegitimate, insofar as many of those convicted for criminal offenses were presumably claiming what was owed to them – or, rather, what should have been owed to them, had they lived in a society that respected its citizens equally, and/or cared for the well-being of all and not just some. One could thus defend the actions of those who, being in need, chose to use their last-resort right, even if this cost them their lives, their freedom or forced transportation to Australia. And one could equally condemn those who owned the resources needed and could have dispensed them at small cost to themselves and great benefit for the needy but, shielded by the law, refused to do so.
From the same detached perspective, one could go back to the cases described in Chapter 7 and ask about the normative and practical implications of acknowledging that those in need have a morally enforceable right, and that those who own the resources needed have a morally enforceable duty – in a world where these are ruled out both from common morality and the established laws.
8.2.2 Human society and the role of private property within it
Normatively, to grant a space to the right of necessity in cosmopolitan morality behooves us to rethink our minimal duties toward (and our minimal rights against) those with whom we share no other tie than our common humanity. More specifically, it behooves us to rethink the function that the institution of private property ought to have within society, and how much it ought to weigh against other values, like the lives of others and our own.
First, upholding a right of necessity that, given certain conditions, may be claimed by any human being against any other requires recognizing that, to live together as part of one human society, it is not enough to barely abstain from harming others. Rather, under certain circumstances, fulfilling one’s role as a member of that society requires that we help others out, if we happen to be in a certain time at a certain place (as in Good Samaritan-type stories); or that we acknowledge the right of others to take and use what they need to preserve themselves, even if this means letting them take and use something that is legally our own (as in necessity scenarios).

Second, and directly linked to the previous idea, upholding a right of necessity that may be claimed by any human being against any other reminds us that, instead of having value per se, the institution of private property serves above all a social function. This function, as philosophers like Pufendorf and Hutcheson clearly saw, is to allow everyone to live better and more peacefully than in a state of nature, while promoting human industry and thus the further improvement of the general well-being. What is crucial, however, is never to lose sight of the fact that, when respecting property laws goes against this purpose, an exception ought to be made. It might turn out, thus, that as global tourists, foreign investors, business travelers and, in general, citizens with cosmopolitan engagements and commitments, we ought to re-think morality for those circumstances as well.

8.2.3 Immediate satisfaction and expressive value
For the potential claimants, the practical implications of incorporating this principle into cosmopolitan morality are basically two. The first and most obvious is the satisfaction of immediate need. The second – which may not be directly intended by the agents – is the expressive value of their acts of non-civil disobedience, that may bring as a result the revision of our current moral and legal standards and, hopefully thereby, a sustained improvement in the situation of the neediest.

To begin with, the satisfaction of immediate need was indeed the main function that those who first formulated this right assigned to it; namely, to secure self-preservation, and/or the best short-term outcome, when this did not conflict with weightier long-term considerations. By letting the needy exercise this right covertly or overtly, thus, many lives could in fact be saved and many deaths could in fact be prevented.
I cannot here offer a definite proof that, by believing in this principle and by following it, the destitute individuals will be better-off than what they would have otherwise been (waiting patiently for the affluent to take measures directed to aid them or to correct the institutional injustices that are being perpetrated against them). Violating property laws, after all, implies taking considerable risks: those who are caught are legally pursued, prosecuted, and so on. They may even lose their lives in the process. In addition, once they are branded as criminals and social pariahs, their ability to resort to more reputable activities for a living is diminished even further (for one thing, few ‘decent’ people are willing to employ ex convicts).

Having said this, it should be borne in mind that someone claiming the right of necessity has not much to lose and, if he does, he may be willing to risk quite a lot nonetheless. Besides, what to an affluent Western reader may seem like an obvious worsening in a person’s situation may not be so for someone who lives in destitution. Just to give an example, here is a report from the lawyer of a Somali pirate imprisoned in Holland: “When I first spoke to my client, he said being here was like heaven. For the first time in his life he didn’t feel he was in danger, and he was in a modern prison with the first modern toilet and shower that he had ever had.”
 If one wants to be cynical about it, thus, it could be noted that imprisonment should actually be a welcome outcome for those in dire need. In prison, at least, they will have food and shelter and, presumably, will not be subject to the most extreme material deprivations that led them to claim necessity in the first place.

A separate worry relates to whether, by disregarding the property rights of affluent people, typically needy individuals will really better their situation in a sustained way overall. Although here, again, I cannot offer a definite proof that this is exactly what would happen, I suggest that, while the individual instances of the exercise of this right may not lead to this result, the sum of them may do. In this sense, I take the second function of the right of necessity to be mediate; i.e. not necessarily intended directly by the agents. This function has to do with the expressive value of exercising this right.

For those who choose to do it openly rather than secretly, to exercise their right of necessity implies challenging both what is legal and what is accepted by common morality. It implies defending one’s actions as legitimate, even though in defiance of the mainstream attitudes and norms. If, of any comfort, it implies acting on the belief that what one is claiming is one’s due, a right that ought to gain public recognition and approval if society took seriously the equal moral status of its members.
 Of course, some may say, it is easy to state these reassuring words from a comfortable and well-protected office in the middle of a highly developed country, where claims of necessity seem more like the raw material for philosophical thought-experiments than anything close to real life. But it is certainly true that it has been partly thanks to the open challenge and the concrete claims made by those affected that illegitimate laws and stagnated moral and societal norms have been changed in the past... and cases of necessity could well be added to this list.
I suggest that the exercise of the right of necessity in a society where it is outlawed (and where there are no minimal material provisions guaranteed for its members) serves as an act of non-civil disobedience. Defining and drawing the precise characteristics of what I here call by this name, and distinguishing it from the standard concept of civil disobedience and related types of dissent (conscientious objection, radical protest, revolutionary action, etc.) would be the topic of a different inquiry, but let me briefly point out what I have in mind.
It is non-civil disobedience, in one sense, because the use of force is not excluded. This is precisely because it may be the only way out after other paths of action (including those of civil disobedience) have been tried unsuccessfully.

In another sense, it is non-civil disobedience because its purpose is different from acts of civil disobedience, even though in the long run they may point in the same direction. Acts of civil disobedience, as theorists like Henry David Thoreau and John Rawls, and practitioners like Mahatma Ghandi and Martin Luther King Jr. generally conceived of it, are conscientious, intentional acts of a political nature against what is deemed as legal, but illegitimate (or unfair, or unjust).
 They are public acts, and those who engage in them seek their reasons to be known by those around them, to create awareness and to bring about changes in policy. Moreover, they are supposed to be non-violent, and disobedients willingly accept their punishment as a way of nodding to the general institutional framework of that society.

Acts of non-civil disobedience, on the contrary, do not have to be directly intended as a means of voicing one’s discontent with the rules. That they serve as markers of discontent – as in the exercise of one’s right of necessity in a society that outlaws it – might nonetheless be a side-effect of acting in such a way. For the Somali fishermen, for example, resorting to piracy might not be directly intended as a means of letting the world know that they are in need, and have no other paths of action to resort to. However, this might well be the message conveyed from the sum of their individual actions. Similarly, even though the goal of the Paraguayan campesinos who resort to grabbing the trucks loaded with soybeans may be just to get the food, seen from the outside their actions might serve as a statement that the rules of such a society are not designed for the good of all its members, and should be rethought. Finally, if shoplifting and pickpocketing for subsistence soar, this could give the other members of society (including those equally needy) a reason to re-examine their common judgments condemning these activities, and the wider context in which they occur.

8.2.4 An overly demanding duty of humanity?
What about the practical implications for the potential duty-bearers? What does the endorsement of this moral prerogative mean for the beleaguered millionaire whose foreign investments suddenly become the target of needy agents, or for the affluent tourist who happens to be visiting territories inhabited by the needy? What does endorsement of this right and its correlative duty mean for all those whose property is accessible to the legitimate claimants, and who maybe even wish to behave like ideal adherents of the principle, but are wary about the actual consequences of so doing?
I have repeatedly stressed that, for the owner of the resources targeted, acceptance of this principle implies that, at least in those cases where the relevant conditions are met, he ought to recognize his duty toward the needy and let the latter take and use his property, or give it to her. This is the straightforward answer to the questions posed above.
I am aware, however, that the moral incentives to act on this duty may run contrariwise to what prudence recommends: unless they feel directly threatened (like in Pirates), the owners of the resources needed can comfortably opt for non-compliance, knowing that they have the law and the approval of common morality on their side. Even more plausibly, they can simply opt for cost-free compliance by avoiding certain tourist destinations, making their wealth inaccessible and better guarded, etc. I am not sure, however, that actively endorsing the exercise of the right of necessity would make matters much worse than what they already are. In this sense, my hope that the wealthy will not put higher fences, but will reflect on their duty and will let the needy take the resources that are accessible to them (or give those resources directly) is no more optimistic than the hope of those who, by upholding a universal right to basic necessities, believe that the affluent will therewith take their correlative duty seriously and work toward the fulfillment of those rights.
Another worry for the affluent owners concerns the effects that complying with this principle may have for their own well-being, when the needy surrounding them are not one, but many, and when the probability of other potential duty-bearers complying is very low. After all, nobody wants to be a patsy, and this could be their fate if they took their duty seriously. These worries, however, are immaterial to the question of what the needy may legitimately take or demand from those who have resources to spare. If anything, this “why me?” complaint has more to do with the unfairness resulting from what others in a similar position ought to, but fail to do, rather than with what the needy may do, given the direness of their circumstances.
While letting the needy engage in non-civil disobedience, maybe those on the lucky side should challenge the standard moral and legal system by ignoring their prescriptions intentionally, as a direct means to bring about change. For example, if a minority of the affluent openly acknowledged this duty and decided to live up to it, this could help bring about a change for the better in the attitudes of their peers.
 In the realm of the law, meanwhile, if a minority of juries opted for rule departure and started practicing jury nullification and acquitting legitimate claimants, this could serve as a precedent for future amendments in the law.
Some may suggest at this point that a much more desirable solution, both in terms of effectiveness and fair coordination among the potential duty-bearers would be to strive for a cosmopolitan mechanism whereby every human being were granted certain minimal material provisions – something along the lines of a global welfare state. This might be a very good idea and might indeed be the best long-term solution, but one does not need a crystal ball to see that arriving at a consensus on this point would not be easy and would take time. While that happens (if it ever does), the least one can demand from those who have resources to spare is that they let the needy take action. Whatever bad luck they may have as a result, after all, will never be as bad as the luck of those on the other side.
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�	Contrariwise, one could ask here what is Hutcheson’s view on those who, even though morally responsible for their situation, would bring about the best state of affairs if they were to appeal to necessity. Would it be an innocent decision for them to exercise their right in these cases? Although he does not address this question, as a proto-utilitarian who cares about motives he would probably have to answer that such an appeal would be illegitimate, insofar as the backward-looking element of moral innocence would be missing. 


�	Hutcheson 2007 II.II.3, p. 114.


�	Hutcheson 2007 II.III.3, p. 120.
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	Shue 1996, p. 125.


�	Shue 1996, p. 52.


�	Cf. “The Foundation of International Human Rights Law”, in the Universal Declaration of Human Rights, United Nations, http://www.un.org/en/documents/udhr/hr_law, accessed on the 2nd June 2012.


�	Shue 1996, pp. 18-19.


�	Shue 1996, p. 128.


�	Ibid.


�	Apart from the straightforward use of force (for example, by taking and using someone’s property in his presence, and against his will), the actual use of force, as I understand it, includes acting against the consent of the other even if this is unbeknownst to him; for example, by taking the wallet from his pocket without him noticing. It also includes those situations where the agent may threat to use force if the other does not agree to let his property be taken and used.


�	Alan Gewirth could be added to the list of exceptions, although – like Shue – he does not dwell on this idea for long. To the question, “How can the moral necessity of human rights be upheld in the face of the wrongful contingencies, the rights-violations of the actual world?”, he replies that, if appeals to the self-interest of those who are in a position to fulfill those rights does not work, then a second option is the threat to use force or the actual use of it: “The use of force or power is not at all precluded by the status of human rights as highly valuable norms for action. Human rights need not be empirically ineffectual; on the contrary, it is permissible to threaten or actually to use force in order to advance what is morally justified. To be sure, the use of force should not make things worse for the victims of rights-violations; but this is a matter of empirical calculation, not of moral prohibition.” (Gewirth 2007, pp. 226-227)


�	I thus leave aside the question of what the violation and disrespect of basic security rights (mainly rights not to be directly harmed, tortured, abused, etc.) entitles their holders to do. This question has already received a lot of attention, and its answer is relatively uncontroversial: namely, that in extreme cases, this violation and disrespect does entitle the right-holders to resort to self-defense.


�	Cf., for example: “[T]here is but one course open to men, to do as Socrates did: never to reply to one who asks his country, ‘I am an Athenian’, or ‘I am a Corinthian’, but ‘I am a citizen of the universe.’” (Discourses of Epictetus, in Oates 1940, p. 239) Cf. also Brown 2006 and Heater 1996.


�	Henceforth, I take human beings to be synonymous with persons, and side-step the question whether there are non-human persons and, if there are, whether they partake in these cosmopolitan ideals. Although I find these questions extremely worth pursuing, I put them into brackets for the purposes of the present discussion.


�	Cf. Pogge 2008, p. 175. In his essay “Cosmopolitanism”, Pogge makes a slight variation and decomposes the second condition, universality, into two parts: universality (“all are in”), and impartiality/equality (all count the same). Cf. Pogge 2007, p. 316.


�	For more on the divisions within contemporary cosmopolitanism, cf. Kleingeld and Brown 2006, and Brock 2009.


�	Pogge 2008, p. 175.


�	Cf., respectively, “World Bank Sees Progress Against Extreme Poverty, but Flags Vulnerabilities”, at http://web.worldbank.org; “Poverty Facts and Stats”, http://www.globalissues.org; and “2012 World Hunger and Poverty Facts and Statistics”, http://worldhunger.org, all accessed on the 2nd June 2012.


�	Singer 2009, p. 9.


�	Cf., respectively, “Forbes World’s Billionaires 2012”, http://www.forbes.com, accessed on the 2nd June 2012; and Branko Milanovic, principal economist in the World Bank Development Research Group, who supplied this data in a personal e-mail communication with Thomas Pogge, 25th April 2010.


�	To build a thorough taxonomy of the positions in the global justice/global assistance debate would constitute an altogether different project. Here I can only mention in passing some factors that add to this complexity, among them: between and within each group, there are no shared definitions of justice and assistance, nor agreement on the moral constraints that each duty imposes. Moreover, although both justice and assistance cosmopolitans agree that the objects of these duties are individual human beings, they do not necessarily agree on who the respondents or duty-bearers should be (other individuals, institutions, nation-states?). They also start from different theoretical frameworks, from rights-theories to utilitarianism; and they give different weight to pragmatic considerations and to the issue of moral motivation, when making a decision on what all things considered is the best action to prescribe.


�	Pogge 2010, p. 24.


�	Pogge 2008, p. 64. “The object of a right is whatever the right is a right to. Such objects might be freedoms-from, freedoms-to, as well as physical security or an adequate food supply.” (Pogge 2008, footnote 92, p. 276)


�	Examples of these global institutional schemes are trade barriers, international agreements such as the TRIPS (Trade-Related Aspects of Intellectual Property Rights), and what Pogge calls the resource privilege and borrowing privilege of governments. Cf. Pogge 2008, pp. 159-172.


�	Pogge 2010, p. 30.


�	Within moral cosmopolitanism, Pogge distinguishes between the interactional and the institutional versions, depending on the nature of the moral constraints that they recognize. The interactional approach postulates certain first-order principles that apply directly to the conduct of individuals or groups in their relation with other individuals or groups. Meanwhile, the institutional approach (adopted by Pogge), postulates second-order principles of social justice, with which to assess the first-order principles that rule individual and group interactions. While interactional cosmopolitans focus directly on the conduct of agents toward other agents, institutional cosmopolitans focus on the conduct of agents with respect to institutional schemes, which in turn regulate the conduct between agents. (Pogge 2008, pp. 176-177)


�	Pogge 2008, p. 136.


�	As he clarifies in a reply to his critics: “I am trying to build an argument that is widely acceptable by leaving open whether human rights entail any positive duties. (...) The human rights of others may impose further duties upon us, positive or negative ones, but my argument is meant to avoid any commitment, one way or the other, with regard to such duties. (...) I stand by my defense of an institutional understanding of human rights. But I do not want to deny (or assert) that human rights also impose positive or negative interactional duties. Taking a position on this matter is unnecessary for the book’s argument and hence best avoided.” (Pogge 2005, pp. 65-66)


�	On Pogge’s “unduly stretched notion of harm”, cf. Barry and Øverland 2012; Patten 2005, Risse 2005 and Satz 2005. On the charge that Pogge fails to appreciate the relation between the institutional and interactional accounts of human rights, cf. Gould 2007. On his controversial empirical assumptions, cf. Cohen 2010.


�	Pogge 2008, p. 52 (his emphasis). He further claims that the moral component of his argument was already recognized in the Article 28 of the Universal Declaration of Human Rights, in 1948: “Everyone is entitled to a social and international order in which the rights and freedoms set forth in this Declaration can be fully realized.” (Pogge 2010, p. 30)


�	Pogge 2008, pp. 53, 70 (my emphasis).


�	Pogge 2010, p. 50.


�	Pogge 2010, p. 51. To start from human rights to then focus overwhelmingly on the duties correlated to them is not a move of which only Pogge may be accused. To take one example, as the title reveals, in her essay “Duties Imposed by the Human Right to Basic Necessities”, Elizabeth Ashford refers to human rights as moral claims, but gives a very nebulous account of what these claims entitle their holders to do for themselves. Thus, she says that one of the characteristics of human rights is that they “ought to be enforced” (Ashford 2007, p. 184), but she never clarifies what this enforcement amounts to (by what she says later, one may infer that what she has in mind is legal enforcement). Further on, Ashford claims that “[e]ach person is entitled to the objects of their human rights and can justifiably insist on them as their due” (p. 185, my emphasis), but she does not say how strongly or by what means one may insist. When individuals are actually deprived of their basic rights, meanwhile, she acknowledges that they “could justifiably complain that they were being deprived of what they were entitled to as a matter of basic justice” (p. 210, my emphasis), but again, nothing is said as to what form this complaint may take. When these deprivations become chronic, finally, the individual “can object to a set of principles under which his or her being secured access to basic necessities is treated as morally optional, and can propose an alternative set of principles under which it is considered to be an enforceable duty of justice.” (pp. 210-211, my emphasis) Once more, not much is said of the morally permissible ways of objecting. Altogether, Ashford seems to imagine the needy sitting at the bargaining table with the powerful and raising their claims in equal terms... an overly optimistic view, to say the least.


�	O’Neill 1998, p. 97. 


�	The term was coined by Joel Feinberg: “A person in need is always ‘in a position’ to make a claim, even when there is no one in the corresponding position to do anything about it. Such claims, based on need alone, are ‘permanent possibilities of rights’, the natural seed from which rights grow. Manifesto writers are easily forgiven for speaking of them as if they were already actual rights, for this is but a powerful way of expressing the conviction that they ought to be recognized by states as potential rights and consequently as determinants of present aspirations and guides to present policies. That usage, I think, is a valid exercise of rhetorical license.” (Feinberg 1973, p. 67)


�	Presumably, that A has a right against B to φ also entails that C, D et al. may ensure that A’s right is fulfilled, if B fails on his duty. As I have said before, however, in this project I leave aside the question of third party representatives in cases of necessity.


�	Pogge 2008, p. 138, 139.


�	On the first point, cf. R.S Lazarus (1991), who argues that guilt leads to remedial action only when people feel that the situation is under their control, and believe that they can do something to make guilt diminish or disappear. (Quoted in Lawford-Smith, forthcoming). On the second point, cf. Paharia et al. 2008.


�	Just to mention one example, many historians claim that the abolition of slavery was as much a result of a change in the moral outlook of the colonizers, as of the threat of rebellion in the plantations of the French and British colonies. (Cf. Thomas 1997 and Hochschild 2005)


�	Lippert-Rasmussen (forthcoming), p. 2.


�	It is important to note that Lippert-Rasmussen separates the justice of the cause from its moral permissibility – where he factors in the consequences that such a war would have: “A war may be just and yet morally impermissible, if the country that war is waged against is liable to attack, but the consequences of attacking it are very bad.” (Lippert-Rasmussen, forthcoming, p. 9) This distinction is absent in standard jus ad bellum theory, where proportionality – namely, the expected cost-benefit ratio of engaging in war – is one of the considerations needed for a war to be just.


�	Lippert-Rasmussen (forthcoming), p. 2. Not any unfair material distribution is, however, a just cause of war. For example, to eliminate small, though unjust inequalities between wealthy states would probably not be justifiable.


�	Lippert-Rasmussen (forthcoming), p. 1, his emphasis.


�	Thom Brooks also starts from Pogge’s analysis to claim that the violations of the human rights of the global poor by the richer states should lead to punitive wars against the latter. Cf. Brooks 2007, pp. 520, 532.


�	Lippert-Rasmussen (forthcoming), p. 3.


�	To cite just a few figures regarding the first phenomenon: the number of Americans living below the official poverty line in 2011 reached its peak in over half a century, with 46.2 million people, according to the Census Bureau. Sabrina Tavernise, “Soaring Poverty Casts Spotlight on ‘Lost Decade’”, The New York Times, 13th September 2011, http://nytimes.com/2011/09/14/us/14census.html, accessed on the 2nd June 2012. Moreover, in the last three decades wage gaps widened and household income inequality increased in a large majority of OECD countries. (OECD 2011) In Germany, just to quote one case, income poverty has been increasing gradually for the last three decades. (Groh-Samberg 2007) Regarding the second phenomenon: China, India and Brazil (three developing countries with swooping inequalities) ranked second, fourth and sixth among the 10 countries with the highest number of billionaires, in Forbes 2011 survey of the richest of the richest. China counted 115, followed by India, with 55 and Brazil with 40. Cf. http://www.forbes.com/billionaires/list, acessed on the 2nd June 2012.


�	The other five conditions that have to be met in jus ad bellum theory are, according to Lippert-Rasmussen, on the whole similar between redistributive and defensive wars: there is a just cause; the war is authorized by a legitimate authority; those waging the war have just intentions; the war is the last resort; and its goal is a fair peace. (Lippert Rasmussen, forthcoming, p. 6)


�	Moreover, the mere fact of being able to tell people that countries could justly go to war against them because of their moral transgressions could be a good motivational tool.


�	Shue 1996, p. 19.


�	Luban 1980, p. 175. 


�	Ibid.


�	Luban 1980, p. 177.


�	As Pogge notes, Luban’s account of human rights and of the duties they generate is interactional and maximalist. It is interactional (rather than institutional), because it focuses on certain principles of ethics that have to govern the conduct of human beings in their relations with each other; and it is maximalist, because it implies that human rights not only demand the self-constraint of their respondents, but also that they take positive action, when this is the only way to fulfill the former. (Pogge 2008, p. 276 and footnote 98, p. 276)


�	There are at least four other differences between the approach of war cosmopolitans and the one I propose here. First, while war cosmopolitans focus on self-defense, the concept of a right of necessity focuses instead on what the needy may do for themselves under certain extreme circumstances, i.e. what they may do in terms of self-help. Second, the implications of a cosmopolitan right to war are much more serious than those of a cosmopolitan right of necessity. While the former implies material destruction and human suffering at a large-scale, the latter is limited to demanding that those whose resources are accessible to the needy give them to the former, or let the former take and use them. Thus, if the person who fails in his duty of humanity becomes liable, it is first and foremost in the sense that part of his property may be taken against his will, but no harm is meant to him or to his bodily integrity – at least not to begin with. Third, the goal of cosmopolitan wars is much more ambitious than the goal of exercising the right of necessity. The former purportedly seeks to change and even eliminate certain coercive institutional structures in the long-term, so that the wealthy stop harming the poor (cf. Lippert-Rasmussen, forthcoming), or start fulfilling their most basic human rights (cf. Luban 1980, pp. 176 ff). The goal of individuals or groups who exercise the right of necessity, meanwhile, is to obtain what they require to guarantee their self-preservation, as a last resort. (I do not deny that the exercise of the right of necessity may trigger structural changes for the benefit of the needy as a whole. My point is rather that, if this happens, it is a side-effect of its performance rather than its main goal.) Fourth, because – as I have already said – the conditions of proportionality and non-futility would hardly ever be met in the case of poor countries waging war against rich ones, the actual feasibility of these wars actually happening is very low. On the contrary, there are real-life scenarios, intra and internationally, where the exercise of the right of necessity seems like a feasible alternative, if not to solve the problem of continued material deprivation in the long-run, at least to guarantee the immediate subsistence of the needy agents, as I show in Chapter 7.


�	Singer 1993, p. 230 (my emphasis).


�	Singer 1972, p. 231.


�	Children in danger of drowning seem to be an all-time classic east and west when it comes to testing our moral intuitions. Cf. Mencius’s famous passage: “My reason for saying that no man is devoid of a heart sensitive to the suffering of others is this. Suppose a man were, all of a sudden, to see a young child on the verge of falling into a well. He would certainly be moved to compassion, not because he wanted to get in the good graces of the parents, nor because he wished to win the praise of his fellow villagers or friends, nor yet because he disliked the cry of the child. From this it can be seen that whoever is devoid of the heart of compassion is not human (…) The heart of compassion is the germ of benevolence.” (Mencius 2003 2A6, pp. 82-83)


�	For criticism of his views on the irrelevance of proximity to morality, cf. Kamm 1999 and Miller 2004. For the view that duties of assistance or beneficence are affected by the compliance or non-compliance of others, and that they should not demand more of us as the level of general compliance decreases, cf. Murphy 1993 and 2000.


�	Singer 1972, p. 235 (my emphasis).


�	Singer, 1977, p. 37 (my emphasis).


�	He thus adopts the distinction posed by Sidgwick between what it may be right to do and privately recommend, and what may be the best thing to advocate openly, to the not-yet-enlightened audiences. For a critique of this aspect of utilitarian theories, cf. Williams 1973.


�	Singer 2002, p. 210 (my emphasis).


�	Singer 2009, p. 29 (my emphasis).


�	Ibid.


�	As Scott Wisor puts it, Singer’s persistent claim is that “You, wealthy Westerner, are the savior!” (Wisor 2011, p. 24)


�	Cf. for example: “The plight of refugees, the sufferings of the wounded and the handicaps of the disabled may be the result of injustice in that they are the unmerited infliction of harm by other human beings, and this may give rise to a set of obligations which have to do with the compensation of those in need and the punishment of those whose behavior was instrumental in bringing it about, but these obligations should be distinguished from the prior and possibly more stringent obligation to minimize suffering for its own sake, whatever its origin.” (Campbell 1974, p. 11) Although in his later writings Campbell endorses the language of human rights (cf., for example, Campbell 2007), he does so only pragmatically, conceding that it has become the universal language when it comes to discussing the problem of global poverty.


�	Campbell 2007, pp. 66-67. Although this sounds like a strong claim, it is actually quite weak: namely, that in some cases it ought to be illegal to refrain from preventing serious suffering when one can easily do so.


�	Unfortunately, Campbell does not say much about the relationship between these two separate aspects of what he takes to be the duty of humanity – i.e. direct aid and the creation of legal duties to aid.


�	Barry 2008, p. 185.


�	Campbell 2007, p. 69.


�	Barry 2008, p. 180.


�	Ibid.


�	Campbell proposes a Global Humanitarian Levy, “a universal obligation to participate in tackling poverty as a global issue through a mechanism that embodies rough proportionality with respect to capacity to assist.” (Campbell 2007, p. 67) Barry, meanwhile, endorses a shadow tax on gross national product (GNP), graduated by the level of GNP per capita. (Barry 2008, p. 204) Another recent proposal along these lines is the Robin Hood Tax on risky financial transactions. Inspired by the Tobin Tax suggested by the economist James Tobin in 1972, the idea started in the UK after the 2008 economic crisis and has been gaining momentum all around the world, one of its main goals being foreign aid and development. Other ideas for global taxation with humanitarian purposes include an Air Ticket Tax (proposed by French President Jacques Chirac as a solidarity contribution to finance global health issues; an Email Tax to help bridge the technological gap between the rich and the poor; fees on satellites that orbit the earth; fees on the use of electronic spectrum for radio, mobile phones, and television; and taxes on international advertising. For a complete survey, cf. Brock 2009, pp. 132-135.


�	“A superior may, indeed, sometimes, with universal approbation, oblige those under his jurisdiction to behave, in this respect, with a certain degree of propriety to one another. The laws of all civilized nations oblige parents to maintain their children, and children to maintain their parents, and impose upon men many other duties of beneficence. The civil magistrate is entrusted with the power not only of preserving the public peace by restraining injustice, but of promoting the prosperity of the commonwealth, by establishing good discipline, and by discouraging every sort of vice and impropriety; he may prescribe rules, therefore, which not only prohibit mutual injuries among fellow-citizens, but command mutual good offices to a certain degree.” (Smith 1982 II.II.1.8, p. 81) Based on this passage and some others in The Wealth of Nations, where he refers to the duty of the government to assist the poor, Samuel Fleischacker takes Smith to be a pioneer in bringing forth the modern concept of distributive or ‘social’ justice. (Cf. Fleischacker 2004) What Smith proposes here is in turn traceable to what Pufendorf suggests in passing in his Law of Nature and Nations. Namely, that, “though in regard to bare natural right, for a man to relieve another in extremity with his goods, for which he himself has not so much occasion, be a duty obliging only imperfectly, and not in the manner of a debt, since it arises wholly from the virtue of humanity; yet there seems to be no reason why by the additional force of a civil ordinance, it may not be turned into a strict and perfect obligation.” What Pufendorf has here in mind is an old Jewish law, whereby those who refused to give a certain amount of alms could be legally enforced to do so. (Pufendorf 1729 II.VI.5, p. 207)


�	Unger 1996, p. 63. Unger characterizes liberationism as the view that seeks to free our moral thinking from certain folk moral intuitions which conflict and even oppose the general values that we endorse. Liberationists oppose preservationists, who try to preserve the appearance that those intuitive moral responses are in line with our most deeply held values. (Unger 1996, pp. 11-13)


�	By rightfully, Unger here seems to mean legally.


�	Unger 1996, p. 82 (his emphasis). Actually, as Thomas Pogge notes, Unger derives the prescription to give one’s property to assist others from the prescription to enforce others to assist third parties, as formulated in his Reasonable Principle of Ethical Integrity: “Other things being nearly equal, if it’s all right for you to impose losses on others with the result that there is a significant lessening in the serious losses suffered by others overall, then if you are to avoid doing what is seriously wrong, you can’t fail to impose equal or smaller loses on yourself, nor can you fail to accept such losses, when the result is an equal or greater significant lessening of such serious losses overall.” (Unger 1996, pp. 139-40, his emphasis. Quoted in Pogge 1999, pp. 190-91)


�	Unger 1996, p. 63.


�	Some could point out here that the third case is not unrealistic at all: a fully-committed liberationist hacker could in fact perform this kind of action without much trouble. The question, however, would then be where to find that exemplar.


�	Elsewhere, Øverland and Christian Barry examine in detail how a persistent failure to assist may turn an initially innocent bystander into a culpable one, and thereby subject him to an increased use of force if this is the only way to make him fulfill his duty. The justification they give is contractualist in form: “It seems a good idea to permit use of considerable force against bystanders who deliberately refrain from complying with the moderate duty of assistance. They have reason to allow this in order to give all participants an incentive to comply with <this principle>, and thereby to reduce the chance that innocent people will be harmed.” (Barry and Øverland 2011, p. 12, their emphasis)


�	Øverland 2009, pp. 231-232. Elsewhere, he is even more emphatic that the fact that one has contributed or not to the plight of the needy should make no difference at all in terms of our duty to aid: “[C]ontribution should carry no weight when assessing our duty to assist people in severe need if we can do so at little cost. If this is true we have reason to suspect that it is redundant to know whether or not we have in fact contributed to the need of the global poor when assessing our duty to address global poverty.” (Øverland 2005, p. 299)


�	Øverland 2007, p. 378.


�	Cf. Waldron 1981. Against Øverland’s reading of Waldron, I show in Chapter 6 that the latter admits that, in cases of extreme need, one’s duty to assist may become morally and also legally enforceable depending on the circumstances. (Cf. Waldron 2003, 1999) Waldron’s point here is rather that the standard duty of charity (which is indeterminate both regarding its content and its recipient) should be left to the voluntary will of the agents.


�	Øverland 2007, p. 393.


�	Øverland 2007, p. 394.


�	Unger 1996, p. 157. Sidgwick’s distinction between the ultimate standard of morality, and the best motive of action reappears here once again. (Cf. Sidgwick 1884, p. 428)


�	Øverland 2007, p. 395.


�	For those who do not use the language of human rights, these two questions may be paraphrased in the following way: what those in extreme need may do for themselves when those who are in a position to help them at little cost nevertheless fail to do so; and what the moral implications are for those who fail in these duties.


�	In his discussion of how human rights should be conceived, thus, Pogge says he will focus on the following question: “What does the assertion of a human right assert, especially in regard to correlative responsibilities?” (Pogge 2008, p. 59)


��



	Cf. Chapter 5, Section 5.2.1.


�	I take happiness and suffering as the relevant units for the moral calculus, although they could be replaced by pain/pleasure, preference fulfillment/unfulfillment, etc.


�	Cf. Pogge 2008, p. 175.


�	Another way to draw the distinction would be to say that everyone is potentially a right-holder and a duty-bearer, but that only some acquire a claim of necessity and an obligation of humanity, given certain conditions.


�	For the purposes of this inquiry, I take the agent to be the person in need. Having said this, I do not exclude the possibility that a third party acting on behalf of the needy may count as the relevant agent too. As I have said before, however, here I do not explore the implications of extending the right in this way.


�	My account should be understood as an interpretation rather than as a faithful repetition of what I take to be Pufendorf’s and Hutcheson’s main points. Thus, while the moral innocence of the agent, the prohibition to take from those equally (or nearly as) needy, and the last resort clause are all present in their own accounts, I add as a condition that the resources have to be accessible –something that for them is a working assumption rather than an explicit condition. Moreover, I omit what they regard as an important condition to claim this right; namely, the intention to compensate the owners of the resources taken and used. I leave it aside because of the difficulty –if not plain impossibility– to judge intentions, not only for external observers, but even for the agents themselves (who may be self-deluded).Why not demand actual restitution as a condition instead? Mainly because there are cases where, even if no restitution were possible, it would still be plausible to say that the grounds for claiming necessity would be met.


�	To put it in luck egalitarians terms, a person is not morally responsible for her plight if the latter is due to bad luck and not to free choice. Cf. Anderson 1999, p. 288 ff.


�	Pufendorf 2003 I.V.25, p. 91.


�	Imagine, for example, a person who is one day innocently hiking in the mountains, but is suddenly caught in the middle of a violent storm. Her only chance of survival is to break into someone else’s hut, and to help herself to some of the food that she finds there, until the weather improves. May she proceed?


�	Rawls 2008, p. 446.


�	In economic theory, this is known as avoiding moral hazard. A moral hazard refers to a situation where one party takes more risk than he would otherwise have taken, because he knows that some other party will bear the burden if something goes wrong. A classic example is a careless driver who leaves his car unlocked, because he knows that if someone breaks into it the insurance company will pay for the damages. In the case in point, if we know that, no matter how reckless and irresponsible we are in our daily behavior, if we happen to fall in dire straits we will still have a right to take and use someone’s property with or without his approval, then the incentive to avoid this kind of situation will diminish. On the contrary, by formulating the right of necessity in a narrower way so as to exclude such cases, then presumably such cases will rarely arise, because the agents in question will have an incentive to take better care of themselves (which is not such a demanding requirement anyway).


�	What about those who do comply with the said conditions and now claim their right again, and again? In other words, what about the potential for this right being abused (if not misused) by those who may be said to be its legitimate claimants? A possible way out would be to say that those who abuse their right and stop looking for other paths of action stop being morally innocent, after a certain period of time. For an analogous case, cf. Barry and Øverland 2011.


�	Having said this, it is important to bear in mind that for a utilitarian this condition (like all the others) may be defeasible – in this particular case, when there is no cost for the addressee of the claim. For example, if the water coming out of my oasis in the middle of the desert is more than enough to sustain my family, myself and my farm, a non-innocently stranded wanderer may indeed have a claim of necessity – according to this account – to some of the extra water that trickles into the ground.


�	How much better-off the owners of the resources have to be to become legitimate targets for the needy? This question, as all others dealing with setting thresholds, is not easily answered. For the purposes of this discussion, I assume that they are in such a position that if we take an impartial, well-informed and attentive stance, we wouldn’t judge the needy person’s actions as unfair if they took or use part of their property.


�	Pufendorf 1729 II.VI.6, p. 209.


�	Leaving aside, of course, those linked by strong special ties, like mothers and their children, or husbands and wives.


�	If the only resources accessible belong to someone equally (or almost as) needy, and the agent cannot restrain himself from taking them, one could say – bringing back a distinction used in Chapter 3 – that the agent is here excused, but not justified on his action, so that he ought to compensate the owner inasmuch as possible.


�	Hutcheson 1755 II.XVII.9, p. 139.


�	Again, this condition will be upheld by utilitarians most of the time, but it will be defeasible in scenarios of the following kind. For example, if A has some water and B has none, and B has some food but A has none, and one of them could survive if and only if he had both the food and the water, it would make utilitarian sense for one of them to let the other take his part, thereby promoting the total good.


�	Moreover, one could also suggest that the owners potentially targeted ought to take into account this fair-share consideration so that, for example, if all the claims end up being directed to one of them, the others willingly accept to share the cost afterward, as a way of compensation.


�	Cf. Chapters 3 and 4.


�	Luban 1980, p. 174.


�	This is, of course, in a world where there are no other better provisions in place like, for example, a coordinated way of aiding needy individuals.


�	Cf. Miller 2001, pp. 460-462.


�	Assuming, of course, that the latter is in a position to help him, and not as needy or distressed.
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