Chapter 1

1. Introduction

1.1 Focus of the paper

The purpose of the South African Competition Act
 is to promote and maintain competition
 in the Republic of South Africa in order to enhance, among other things, the development and efficiency of the South African economy, employment, consumer welfare and the competitiveness of South African producers in international markets.
 Stated differently, the Competition Act
 aspires to attain certain objectives using competition, which is its purpose.

In general, competition is essential in achieving the above-mentioned objectives.
 Accordingly, the Competition Act
 prohibits conduct that it perceives as being anti-competitive
 in nature.
 Nonetheless, there are instances in which an increase in competition could be detrimental to achieving the above-mentioned objectives.
 In order to control for these instances the efficiency defence was included in the Competition Act
 to allow for greater flexibility with regard to the interpretation and application of this Act
 and as a result increase its effectiveness.
 

The efficiency defence
 is a legal defence that can be raised by a contravening firm
 in which that contravening firm can argue that even though its conduct is prohibited by the Competition Act,
 that the potential pro-competitive
 effects thereof outweigh the potential anti-competitive effects thereof.
 In circumstances where the efficiency defence has been raised, the competition authorities are obligated to balance this efficiency defence against the potential anti-competitive effects of the relevant conduct.
 If the pro-competitive gains, as contained within the efficiency defence, outweigh the anti-competitive effects of that specific conduct, then the competition authorities ought to permit that specific conduct despite the anti-competitive nature thereof.
 The efficiency defence is thus a balancing provision to enhance the effectiveness of the Competition Act
 in attaining its objectives since it restricts competition it circumstances where an increase in competition could be detrimental to attaining these objectives.
 

The focus of this paper is the interpretation and application of the efficiency defence in South African competition matters.

1.2 Problem statement and Purpose of the study

The Competition Act
 is still in its infancy
 and as a result, there are a number of grey areas with regard to its interpretation and application.
 One of these areas of legal uncertainty is the area pertaining to the interpretation and application of the efficiency defence.
 This uncertainty pertaining to the efficiency defence is further increased because the efficiency defence is only considered on a case-by-case basis.
 

The source for this case-by-case development lies in the formulation of the Competition Act.
 The formulation of the Competition Act
 is also the reason why it contains no definitions or substance for the efficiency defence and why the burden of proof for the efficiency defence is placed upon the contravening firm.
 

This formulation of the Competition Act
 together with its young age, are therefore the reasons that there are no definite rules laid down by the Competition Act
 on the interpretation and application of the efficiency defence in South African competition matters.
 Accordingly, firms have to wait for a contravening firm to raise the efficiency defence and for the competition authorities to then consider that efficiency defence before any legal certainty surrounding any component of the efficiency defence is obtained. 

This legal uncertainty pertaining to the efficiency defence increases the financial risk associated with doing business since it is impossible for firms to be certain whether the competition authorities will permit certain conduct. The risk lies in the fact that if a firm is found to be in contravention of the Competition Act
 and the efficiency defence is not uphold, then it can lead to enormous financial penalties for that firm.
 

In contrast to legal uncertainty, legal certainty surrounding the interpretation and application of the efficiency defence should help firms to determine whether certain conduct will be permitted following the efficiency defence. This should decrease the risk of being found to be in contravening of the Competition Act
 and hence also decrease the financial risk associated with being in contravention of the Competition Act.
 Furthermore, legal certainty surrounding the efficiency defence should also contribute to the effectiveness of the competition authorities when considering whether to uphold the efficiency defence since the principles of the efficiency defence would be clearer. Legal certainty should thus also contribute to the overall effectiveness of the efficiency defence.

As mentioned earlier the efficiency defence is a balancing provision to enhance the effectiveness of the Competition Act
 in attaining its objectives.
 This implies that since legal certainty contributes to the effectiveness of the efficiency defence that it also contributes to the effectiveness of the Competition Act
 in attaining its objectives.

The purpose of this study is threefold. Firstly, this paper aims to contribute to the legal certainty pertaining to the interpretation and application of the efficiency defence in South African competition matters. Secondly, this paper aims to make recommendations on the interpretation and application of the efficiency defence in South Africa based upon how the efficiency defence is interpreted and applied in other countries. The purpose of these recommendations in turn is to further increase the effectiveness of the efficiency defence as a balancing provision in the South African Competition Act.
 The third and main purpose of this paper is to increase the overall effectiveness of the efficiency defence in South African competition matters and hence also the overall effectiveness of the Competition Act
 in attaining its objectives. This will be achieved by way of the first 2 purposes.

1.3 Scope of the study

This paper consists of 6 chapters. Chapter 1 is an introductory chapter which contains the focus of this paper, the problem statement and the purpose of this paper , the scope of this paper, the relevant legislation pertaining to the efficiency defence, the methodology followed in this paper and lastly the referencing techniques used in this paper. The purpose of chapter 1 is to provide the reader with an understanding of what this paper entails and why it is important.

Chapter 2 examines the historical development, the purpose and the objectives of the South African Competition Act.
 In addition to this, the underlying economic principles of the South African Competition Act
 are also discussed. The purpose of chapter 2 is to provide the reader with an understanding of the significance of having competition legislation and to indicate the direction upon which the South African competition legislation has embarked upon in recent years. Section 2 also aims to provide the reader with an understanding of why competition was chosen as the preferred vehicle to attain the objectives of the Competition Act.
  

Chapter 3 in turn defines the efficiency defence and contains discussions on the need for the efficiency defence, the requirements and functioning of the efficiency defence and other prerequisites which are necessary for the efficiency defence to become applicable. The purpose of this chapter is to provide the reader with an understanding of the importance of the efficiency defence and of the process, which precedes the application of the efficiency defence in South African competition matters. 

Chapter 4 contains an exposition on the application of the efficiency defence in South African competition matters. This chapter also includes an exposition on the application of the efficiency defence in competition matters in the United States of America, the European Union and Canada. Furthermore, this chapter will compare the application of the efficiency defence in South Africa with its application in the United States of America, the European Union and Canada. Lastly, this chapter formulates recommendations on the application of the efficiency defence in South African competition matters based upon this comparison. The main purpose of this chapter is to contribute to the legal certainty pertaining to the application of the efficiency defence in South African competition matters and also to contribute to the legal development of the application of the efficiency defence in South African competition matters. The secondary purpose of this chapter is to provide the reader with an understanding of the application of the efficiency defence in South African competition matters and in competition matters in the United States of America, the European Union and Canada.

Chapter 5 considers 2 issues regarding the composition of the South African Competition Act.
 The first issue pertains to the inclusion of an efficiency defence in the South African Competition Act
 and the second issue pertains to the public interest defence contained in the South African Competition Act.
 The mains purpose of this chapter is to enlighten the reader of 2 possible concerns regarding the composition of the South African Competition Act.
 The secondary purpose of this chapter is to induce the reader to undertake further research regarding these 2 concerns. 

Chapter 6 contains the concluding remarks of this paper. The purpose of this chapter is to conclude this paper in such a way as to combine all the different chapters of this paper so that it forms a logical unit in the reader’s mind’s eye and to indicate further areas of research regarding competition legislation in South Africa. 

1.4 Relevant sections of the Competition Act 

As mentioned earlier the Competition Act
 prohibits conduct that it perceives as being anti-competitive in nature.
 For the purpose of the Competition Act,
 there are 2 types of anti-competitive conduct. Firstly, those that only result in anti-competitive effects and secondly those that not only result in anti-competitive effects but potentially also in pro-competitive effects.
 

These 2 types of anti-competitive conduct in turn are regulated by the Competition Act
 using 2 types of prohibitions. The first type of prohibitions regulates those anti-competitive conducts that results in only anti-competitive effects.
 These prohibitions are called per se prohibitions.
 Furthermore, these prohibitions contain no defences for any conduct that contravenes them.
 

The second type of prohibitions are those that regulate the various conducts that result not only in anti-competitive effects but potentially also in pro-competitive effects.
 These are known as rule of reason prohibitions.
 In contrast to per se prohibitions the rule of reason prohibitions do offer a contravening firm a defence which if uphold by the competition authorities would omit that firm of any liability in terms of the Competition Act.
 In South Africa, this defence is known as the efficiency defence.
 Accordingly, the efficiency defence, which is the focus of this paper, is only applicable on the rule of reason prohibitions. These rule of reason prohibitions are contained in the following sections of the Competition Act.

Section 4 Restrictive horizontal practices prohibited

(1) An agreement between, or concerted practice by, firms, or a decision by an association of firms, is prohibited if it is between parties in a horizontal relationship and if – 

(a) it has the effect of substantially preventing or lessening competition in a market, unless a party to the agreement, concerted practice or decision can prove that any technological, efficiency or other pro-competitive gain resulting from it outweighs that effect.

Section 5: Restrictive vertical practices prohibited 

(1) An agreement between parties in a vertical relationship is prohibited if it has the effect of substantially preventing or lessening competition in a market, unless a party to the agreement can prove that any technological, efficiency or other pro-competitive gain resulting from that agreement outweighs that effect.

Section 8: Abuse of Dominance Prohibited

It is prohibited for a dominant firm to -

(c) engage in an exclusionary act, other than an act listed in paragraph (d), if the anti-competitive effect of that act outweighs its technological, efficiency or other pro-competitive gain; or 

(d) engage in any of the following  exclusionary acts, unless the  firm concerned can show technological, efficiency or other pro-competitive gains which outweigh the anti-competitive effect of its act – 

(i) requiring or inducing a supplier or customer to not deal with a 
competitor;

(ii) refusing to supply scarce goods to a competitor when supplying those goods is economically feasible;

(iii) selling goods or services on condition that the buyer purchases separate goods or services unrelated to the object of a contract, or forcing a buyer to accept a condition unrelated to the object of a contract;

(iv) selling  goods or services below their marginal or average variable 
cost; or

(v) buying-up a scarce supply of intermediate goods or resources required by a competitor.

Section 12A: Consideration of Mergers

(1) Whenever required to consider a merger, the Competition Commission or Competition Tribunal must initially determine whether or not the merger is likely to substantially prevent or lessen competition, by assessing the factors set out in subsection (2), and –

(a) if it appears that the merger is likely to substantially prevent or lessen competition, then determine – 

(i) whether or not the merger is likely to result in any technological, efficiency or other pro-competitive gain which will be greater than, and offset, the effects of any prevention or lessening of competition, that may result or is likely to result from the merger, and would not likely be obtained if the merger is prevented.

Section 10A: Complex Monopoly Conduct

(1) Complex monopoly conduct subsists within the market for any particular goods or services if—

(a) at least 75% of the goods or services in that market are supplied to, or by, ﬁve or fewer ﬁrms;

(b) any two or more of the ﬁrms contemplated in paragraph (a) conduct their respective business affairs in a conscious parallel manner or co-ordinated manner, without agreement between or among themselves; and

(c) the conduct contemplated in paragraph (b) has the effect of substantially preventing or lessening competition in that market, unless a ﬁrm engaging in the conduct can prove that any technological, efficiency or other pro-competitive gain resulting from it outweighs that effect.

1.5 Methodology

This paper follows the comparative method of legal writing.
 In addition to the comparative method of legal writing, this paper also includes elements of an informative, analytical and argumentative paper.
 

This paper is informative in the sense that it delineates the interpretation and application of the efficiency defence in competition matters not only in South Africa but also in the United States of America, the European Union and Canada. In addition of being informative, this paper is analytical in the sense that it breaks the efficiency defence up into all its different elements. To conclude, this paper is also argumentative in the sense that it made certain recommendations on how the South African competition authorities should amend their policies on the interpretation and application of the efficiency defence in order to enhance the effectiveness of the efficiency defence in South African competition matters. These recommendations are based upon the comparison of the position of the efficiency defence in South Africa with its position in the United States of America, the European Union and Canada. Additionally, these recommendations are supported by economic theory.

The resources used in this paper include the following: legislation,
 case law,
 journal articles,
 textbooks
 and the internet.
 

1.6 Method of referencing 

This paper follows the reference method of the Journal For Juridical Science.
 The bibliography at the end of this paper contains the full references to all the sources used in this paper. In the text, reference is only made to the author(s), the year of publication and the relevant page number(s). Additionally, the bibliography is divided into different sections each containing one type of the various sources used in this paper.

Unless stated differently, all references to the Competition Act
 refers to the South African Competition Act 89 of 1998 as amended by the Competition Amendment Acts 35 of 1999, 15 of 2000 and 39 of 2000.
  

In South Africa, the terms “competition law” and “competition legislation” are used to describe legislation pertaining to the regulation of competition in any given market. A number of other countries prefer to use other terms that include most notably the terms “antitrust law” and “antitrust legislation”. Any reference in this paper made to “competition law” and “competition legislation” includes all other terms used to describe similar legislation.

In South Africa, the term “efficiency defence” is a collective term used to describe efficiency, technological and other pro-competitive gains resulting from an anti-competitive conduct. There are numerous other terms that are used all over the world, which refers to the South African equivalent of the efficiency defence. However, in this paper only the term “efficiency defence” is used and this includes all other terms with similar meaning. 

�	   	All references in this paper to the Competition Act 89/1998 pertain to the Competition Act 	89/1998 as amended by the Competition Amendment Act 35/1999, the Competition 	Amendment Act 15/2000 and the Competition Amendment Act 39/2000.


�	   	The term competition is not defined in the Competition Act 89/1998. See chapter 2 for a 	definition of competition as well as a discussion on the need to regulate competition in the 	economy. 


�	   	Competition Act 89/1998: section 2.


�	   	89/1998.


�	   	These objectives include among other things the development and efficiency of the South 	African economy, employment, consumer welfare and the international competitiveness of 	South Africa. Note the difference between the purpose and the objectives.


�	   	Wetzstein 2005: 290-307; Neuhoff et al 2006: 11-12.


�	   	89/1998.


�	   	See chapter 3 for a definition on the term anti-competitive. For now, the term can be defined 	as any conduct that reduces the level of competition.


�	   	Neuhoff et al 2006: 16.


�	  	Neuhoff et al 2006: 25-26.


�	  	89/1998.


�	  	Competition Act 89/1998.


�	  	89/1998; Neuhoff et al 2006: 53-54.


�	  	The efficiency defence consist of three separate defences namely a defence for efficiency 	gains, a defence for technological gains and a defence for any other pro-competitive gains. 	The efficiency defence is thus a collective name for these 3 separate defences.


�	  	A contravening firm is defined as a firm that performs an act that is prohibited by the 	Competition Act 89/1998 because of its potential anti-competitive effects.


�	  	89/1998.


�	  	See chapter 3 for a definition on the term pro-competitive, for now the term can be defined as 	any conduct that contributes to the level of competition in a given market.


�	  	Competition Act 89/1998: section 4(1)(a), 5(1), 8(c), 8(d), 12A(1)(a)(1) and section 10A as 	inserted by the Competition Amendment Act 1/2009 which is yet to come into force.


�	 	Competition Act 89/1998: section 4(1)(a), 5(1), 8(c), 8(d), 12A(1)(a)(1) and section 10A as 	inserted by the Competition Amendment Act 1/2009 which is yet to come into force.


�	  	Competition Act 89/1998: section 4(1)(a), 5(1), 8(c), 8(d), 12A(1)(a)(1) and section 10A as 	inserted by the Competition Amendment Act 1/2009 which is yet to come into force.


�	  	89/1998.


�	  	Neuhoff et al 2006: 54.


�	  	The efficiency defence should not be confused with the exemption provision which is 	contained in section 10 of the Competition Act 89/1998 since they are two different and 	independent functioning provisions. Furthermore, the efficiency defence should also not be 	confused with the public interest provision which is contained in various sections of the 	Competition Act 89/1998 since this provision is independent of the efficiency defence.


�	  	Competition Act 89/1998.


�	  	The Competition Act 89/1998 only came into force 12 years ago on the 1st of September 	1999.


�	  	Neuhoff et al 2006: 56-57; Sutherland 2008: 352; Irvine 2008: 5;  Glaxo Welcome (Pty) Ltd 	and others v Terblanche and others case no 04/CAC/Oct00: 9; Trident steel Proprietary Ltd v 	Dorbyl Ltd case no 89/LM/Oct00: 17; Finlayson on 


	http://web.wits.ac.za/NR/rdonlyres/8D5B4F41-3517-4947-8808-	71E52E30048E/0/Damian_IPandCompetitionLaw_RefusaltoLicense.pdf  (accessed on 21 	March 2011);  The South African Department on Trade and Industry on


	 	http://www.dti.gov.za/parlimentary/bills/CompetitionAmendmentBill.pdf 


	(accessed on 21 March 2011)


�	 	Neuhoff et al 2006: 56-57; Sutherland 2008: 352; Trident steel Proprietary Ltd v Dorbyl Ltd 	case no 89/LM/Oct00: 17.


�	 	Competition Act 89/1998: section 4(1)(a), 5(1), 8(c), 8(d), 12A(1)(a)(1) and section 10A as 	inserted by the Competition Amendment Act 1/2009 which is yet to come into force.


�	  	89/1998.


�	  	89/1998.


�	  	Competition Act 89/1998: section 4(1)(a), 5(1), 8(c), 8(d), 12A(1)(a)(1) and section 10A as 	inserted by the Competition Amendment Act 1/2009 which is yet to come into force.


�	  	89/1998.


�	  	89/1998.


�	  	Competition Act 89/1998: section 4(1)(a), 5(1), 8(c), 8(d), 12A(1)(a)(1) and section 10A as 	inserted by the Competition Amendment Act 1/2009 which is yet to come into force.


�	  	89/1998.


�	  	Competition Act 89/1998: section 59.


�	  	89/1998.


�	  	89/1998.


�	  	89/1998.


�	  	See 1.1 Focus of the paper.


�	  	89/1998.


�	  	89/1998.


�	  	89/1998.


�	  	89/1998.


�	  	89/1998. 


�	  	89/1998.


�	  	89/1998.


�	  	89/1998.


�	  	89/1998.


�	  	89/1998.


�	  	89/1998.


�	  	See 1.1 Focus of the paper.


�	  	89/1998.


�	  	Neuhoff et al 2006: 53-54.


�	  	89/1998.


�	  	Neuhoff et al 2006: 16 and 53-54.


�	  	Neuhoff et al 2006: 16 and 53-54.


�	  	Neuhoff et al 2006: 16 and 53-54.


�	  	Neuhoff et al 2006: 16 and 53-54.


�	  	Neuhoff et al 2006: 16 and 53-54.


�	  	Competition Act 89/1998: section 4(1)(a), 5(1), 8(c), 8(d), 12A(1)(a)(1) and section 10A as 	inserted by the Competition Amendment Act 1/2009 which is yet to come into force; Neuhoff 	et al 2006: 16 and 53-54.


�	  	Neuhoff et al 2006: 16 and 53-54.


�	  	89/1998. These sections are taken directly from the Competition Act 89/1998 as is.


�	  	Section 10A will become operational as soon as the Competition Amendment Act 1/2009 	comes into force.


�	  	However, this paper includes ‘n very brief discussion on the historical development of the 	Competition Act 89/1998. Nevertheless, in the context of the whole paper this historical part is 	insignificant with regard to its length. Therefore, it cannot be justified to describe this paper as 	using a combination of the historical and comparative methods of legal writing. This paper will 	be comparative because it will compare the interpretation and application of the efficiency 	defence in South Africa with its position in the United States of America, the European Union 	and Canada.


�	  	The Writing Centre on


	http://www.csuohio.edu/academic/writingcenter/organize.html 	


	(accessed on 22 March 2011)


�	  	This includes the South African Competition Act 89/1998 as amended up and to the year 	2000 as well as similar and relevant legislation found in the United States of America, the 	European Union and Canada.


�	  	This includes relevant case law found in South Africa, the United States of America, the 	European Union and Canada.


�	  	These include law and economic journals articles.


�	  	Textbooks are mainly used to determine the general position of the efficiency defence in 	South Africa, the United States of America, the European Union and Canada. Textbooks are 	also used to define certain economic principles in addition to journal articles. 


�	  	This includes papers and other writings published by organisations dealing exclusively with 	competition law as well as papers and other writings published by legal practitioners for legal 	firms and other organisations.


�	 	The Journal For Juridical Science is an accredited journal which is published by the Law 	Faculty of the University of the Free State every four months.


�	  	These sections include individual sections for textbooks, journal articles, internet sources, 	legislation and case law.


�	  	89/1998.


�	  	Note that the Competition Amendment Act 1 of 2009 is not included since it has not come into 	 





