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1. Descriptive title

The Efficiency Defence in South African Competition Law: Application and Recommendations.

2. Academic and practical reasons for selecting the topic

The purpose of the South African Competition Act[footnoteRef:2] is to promote and maintain competition[footnoteRef:3] in the Republic of South Africa in order to enhance, among other things, the development and efficiency of the South African economy, employment, consumer welfare and the competitiveness of South African producers in international markets.[footnoteRef:4]  [2:   89/1998: section 2.]  [3:   Competition is not defined by the Competition Act 89/1998. For more information in this regard and for a possible definition  see Neuhoff et al 2006: 25-26.]  [4:   Note that the development and efficiency of the South African economy, employment, consumer welfare and the international competitiveness of South Africa are the objectives of the Competition Act 89/1998 which are to be achieved through competition which is the purpose of the Competition Act 89/1998.] 


In general, competition is essential in achieving the above-mentioned objectives. Hence, the Competition Act[footnoteRef:5] prohibits conduct that it perceives as being anti-competitive in nature. There are however certain instances in which an increase in competition could be detrimental to achieving the above-mentioned objectives.[footnoteRef:6] In order to control for these instances the efficiency defence was included in the Competition Act[footnoteRef:7] to allow for greater flexibility with regard to the interpretation and application of this Act.[footnoteRef:8]  [5:   89/1998.]  [6:   See Neuhoff et al 2006: 25-26 for more information.]  [7:   89/1998.]  [8:   89/1998.] 


The efficiency defence[footnoteRef:9] is a legal defence that can be raised by a contravening firm in which that contravening firm can argue that even though its conduct is prohibited by the Competition Act,[footnoteRef:10] that the potential pro-competitive effects of its conduct outweighs the potential anti-competitive effects thereof. The competition authorities are then obligated to balance this efficiency defence against the potential anti-competitive effects of the relevant conduct. If the efficiency defence outweighs the anti-competitive effects of that specific conduct, the competition authorities despite the anti-competitive nature thereof will permit that conduct.[footnoteRef:11]  [9:   The efficiency defence consist of 3 separate defences namely a defence for efficiency gains, a defence for technological gains and a defence for any other pro-competitive gains. The efficiency defence is thus a cumulative name for these 3 separate defences.]  [10:   89/1998.]  [11:   Note that the efficiency defence is only considered on a case by case base.] 


The academic and practical reason for this paper is thus to contribute to this Act[footnoteRef:12] achieving its purpose and hence also the above-mentioned objectives. This Act[footnoteRef:13] is still in its infancy and therefore there are a number of grey areas with regard to its interpretation and application. One of these areas of uncertainty is the area pertaining to the efficiency defence. This paper will thus contribute to the legal certainty pertaining to the interpretation and application of the efficiency defence in South African competition matters. [12:   Competition Act 89/1998.]  [13:   Competition Act 89/1998.] 


3. Outline of the research topic and key questions to be answered

This paper is going to determine how the efficiency defence is interpreted and applied by the South African competition authorities. This paper will then determine how the efficiency defence is interpreted and applied by the competition authorities of the United States of America, the European Union and Canada. This paper will then compare the interpretation and application of the efficiency defence in South Africa with its interpretation and application in the United States of America, the European Union and Canada. Based on this comparison, this paper will make certain recommendations on how the South African competition authorities should amend, if any, their policies with regard to the interpretation and application of the efficiency defence in South African competition matters in order to contribute to the attainment of the purpose and objectives of this Act.[footnoteRef:14] [14:   Competition Act 89/1998.] 


The most important legal principles of the Competition Act[footnoteRef:15] that are relevant for this study pertains to the prohibitions contained within the Competition Act.[footnoteRef:16] Broadly speaking the Competition Act[footnoteRef:17] contains 2 types of prohibitions.[footnoteRef:18] Firstly, the Competition Act[footnoteRef:19]contains per se prohibitions. These per se prohibitions are prohibitions for which there are no defences. This means that the efficiency defence, nor any other defence for that matter, cannot be raised as a defence in instances where a per se prohibition was contravened.  [15:   89/1998.]  [16:   89/1998.]  [17:   89/1998.]  [18:   Note that the prohibitions contained within the Competition Act 89/1998 are for conduct which according to economic theory results in anti-competitive effects. Remember that the purpose of the Competition Act 89/1998 is to promote and maintain competition within the republic of South Africa.]  [19:   89/1998.] 



The second type of prohibitions contained within the Competition Act[footnoteRef:20] is the so-called rule of reason prohibitions.[footnoteRef:21] The contravention of these prohibitions can be justified by way of the efficiency defence. This means that in instances where a rule of reason prohibition was contravened, the contravening party can raise the efficiency defence in order to justify that specific conduct. When the efficiency defence has been raised, the competition authorities are obligated to balance the efficiency defence against the potential anti-competitive effects of the relevant conduct. If the efficiency defence outweighs the potential anti-competitive effects, then the competition authorities regardless of its potential anti-competitive effects must permit that specific conduct. [20:   89/1998.]  [21:   The rule of reason prohibitions are contained in sections 4(1)(a); 5(1); 8(c); 8(d); 12A(1)(a)(i) of the Competition Act 89/1998 as well as section 10A of the Competition Amendment Act 1/2009 which is yet to come into force. These sections correspondingly deal with restrictive horizontal practises, restrictive vertical practices, abuse of dominance, mergers and complex monopoly conduct.] 


This paper will discuss several relevant issues[footnoteRef:22] with regard to the efficiency defence.[footnoteRef:23] The 1st issue will be that of when does a joint venture constitute a merger. This issue is relevant because joint ventures and mergers are regulated by different sections of the Competition Act[footnoteRef:24] and accordingly the procedures and requirements of forming a joint venture and a merger are very different from each other.[footnoteRef:25]  [22:   In this proposal an issue is defined as ‘n area of uncertainty i.e. a question for which there is no clear answer. ]  [23:   Please note that these issues are not the only topics that will be discussed in this paper. There are numerous other topics that will also be discussed. These other topics are however still relevant for to the efficiency defence and the issues since it sets out the background and context of the efficiency defence and the relevant issues. This in turn will bind the whole paper into 1 logical unit. See appendix 1 for a complete list of all the topics that will be covered in this paper.]  [24:   89/1998.]  [25:   If a firm where to contravene the Competition Act 89/1998 the competition authorities can impose a fine of up to 10 percent of the firm’s annual turnover. This causes the distinction between joint ventures and mergers to be all the more relevant.] 


The 2nd issue that will be considered is the issue of how the potential anti-competitive effects are measured by the South African competition authorities.[footnoteRef:26] The 2nd issue leads to the 3rd issue that will be addressed in this paper namely how do the South African competition authorities verify the efficiency defence raised by the contravening party. Stated differently, how do the South African competition authorities determine that the efficiency defence raised by the contravening party is indeed an accurate version of the facts?[footnoteRef:27]    [26:   This question is extremely relevant since the aim of the efficiency defence is to determine whether there is any efficiency, technological and other pro-competitive gains that outweigh the potential anti-competitive effects. This balancing act would be impossible if neither the anti-competitive and/or the pro-competitive gains could be measured.]  [27:   The verification process can be troublesome since the competition authorities do not always have access to all the relevant and required information and also because firms tend to overstate the pro-competitive gains. ] 



The 4th issue that will be considered is the issue of the different types of efficiency, technological and other pro-competitive gains that are recognised by the South Africa competition authorities. The South African position will then be compared with that of the United States of America, the European Union and Canada. 

The 5th issue that will be discussed is that of how the efficiency defence is weighed against the potential anti-competitive effects by the South African competition authorities. Again, the South African position will be compared to that of the United States of America, the European Union and Canada. The 6th issue that will be dealt with will be that of in whose favour the South African competition authorities should interpret and apply the efficiency defence.[footnoteRef:28] The South African position will then be compared to that of the United States of America, the European Union and Canada.  [28:   In light of the objectives of the Competition Act 89/1998 there are a number of different theories each stating that it is the best theory to use in order to attain these objectives. These theories include the price standard, consumer surplus standard, recourse saving standard, total welfare standard, the balancing weight standard, the Williamson trade off, a formulaic approach and a discretionary approach. For more information in this regard see Sutherland 2008: 346-352.] 


The 7th issue will consider the advantages and disadvantages of having an efficiency defence such as the efficiency defence contained within the Competition Act.[footnoteRef:29] The 8th and last issue that will be discussed in this paper will be whether the public interest defence contributes or subtracts from the attainment of the purpose and objectives of this Act.[footnoteRef:30] [29:   89/1998. South Africa and Canada are the only countries in the world who have an efficiency defence in their competition legislation. All other countries consider any efficiency, technological and other pro-competitive gains in their analyses of the potential anti-competitive effects of the relevant conduct.]  [30:   Competition Act 89/1998. The Competition Act 89/1998 authorises the competition authorities to permit certain conduct despite any anti-competitive effects of that conduct regardless of the availability of the efficiency defence. It can be argued that the public interest defence hinders the attainment of the purpose and objectives of the Competition Act 89/1998.] 

  
4. Research methodology

Broadly speaking this paper will be using the comparative method of legal writing.[footnoteRef:31] However, this paper will also include elements of informative, analytical and argumentative papers. This paper will be informative in the sense that it will set out the interpretation and application of the efficiency defence in competition matters not only in South Africa but also in the United States of America, the European Union and Canada. Furthermore, this paper will be analytical in the sense that it breaks the efficiency defence down into all its different elements. Lastly, this paper will be argumentative in the sense that it will make certain recommendations on how the South African competition authorities should amend their policies on the interpretation and application of efficiency defence. These recommendations will be based upon the comparison of the position of the efficiency defence in South Africa with its position in the United States of America, the European Union and Canada. Furthermore, these recommendations will also be backed by economic theory. [31:   This paper will include ‘n very brief discussion on the historical development of the Competition Act 89/1998. However in the context of the whole paper this historical part is insignificant with regard to its length. Therefore it cannot be justified describing this paper of using a combination of the historical and comparative methods of legal writing. This paper will be comparative because it will compare the interpretation and application of the efficiency defence in South Africa with its position in the United States of America, the European Union and Canada.] 


The resources to be used in this paper include the following: legislation,[footnoteRef:32] case law,[footnoteRef:33] journal articles,[footnoteRef:34] textbooks[footnoteRef:35] and the internet.[footnoteRef:36]  [32:   This includes the South African Competition Act 89/1998 including all its amendments as well as similar legislation found in the United States of America, the European Union and Canada.]  [33:   This includes relevant case law found in South Africa, the United States of America, the European Union and Canada.]  [34:   These include law journal articles as well as economic journals articles.]  [35:   Textbooks will mainly be used to determine the general position of the efficiency defence in South Africa and in the United States of America, the European Union and Canada. Textbooks will also be used to define certain economic principles. ]  [36:   This includes papers and other writings published by organisations dealing exclusively with competition law as well as papers published by legal practitioners for legal firms and other organisations.] 


5. Structure of the thesis

Chapter 1: Introduction.
	Section 1: Introduction and problem statement. 
	Section 2: Purpose of the paper.
	Section 3: Scope of the paper.

Chapter 2: The historical development and underlying principles of the South African Competition Act.[footnoteRef:37] [37:   89/1998.] 

	Section 1: Historical development of the South African Competition Act.[footnoteRef:38] [38:   89/1998.] 

	Section 2: Purpose and objectives of the South Africa Competition Act.[footnoteRef:39] [39:   89/1998.] 

	Section 3: The underlying principles of the South Africa Competition Act.[footnoteRef:40] [40:   89/1998.] 





Chapter 3: The South African Competition Act.[footnoteRef:41] [41:   89/1998.] 

	Section 1: Definition and necessity for the efficiency defence. 
	Section 2: The onus of the efficiency defence and the circumstances in which it can be used.
	Section 3: Miscellaneous prerequisites for the efficiency defence.
	Section 4: The relevant market.
	Section 5: Definition and measurement of the potential anti-competitive effects.

Chapter 4: The efficiency defence. 
	Section 1: Requirements and verification of the efficiency defence.
	Section 2: Types of efficiencies recognised and the reason for their recognition.
	Section 3: Types of technological and other pro-competitive gains recognised and the reason for their recognition.
	Section 4: Balancing the efficiency defence against the potential anti-competitive effects.
	Section 5: Who should benefit from the efficiency defence?

Chapter 5: Other policy considerations.
	Section 1: Should the South African Competition Act[footnoteRef:42] contain an efficiency defence? [42:   89/1998.] 

	Section 2: The public interest defence.

Chapter 6: Conclusion.
	Section 1: Concluding remarks.
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Appendix 1

Chapter 1: Introduction.
This chapter will contain 3 sections. Section 1 will contain the problem statement of this study. Section 2 will explain the purpose and practical reasons for this study and section 3 will specify scope of this study.

Chapter 2: The Historical development and underlying principles of the South African Competition Act.[footnoteRef:43] [43:   89/1998.] 

This chapter will consist of 3 sections. Section 1 will contain a brief discussion on the historical development of the South African Competition Act.[footnoteRef:44] Section 2 will contain an exposition on the purpose of the South African Competition Act[footnoteRef:45]  and section 3 will conclude this chapter with an exposition on the relevant micro-economic principles that underlie the South African Competition Act.[footnoteRef:46]  [44:   89/1998.]  [45:   89/1998.]  [46:   89/1998.] 


Chapter 3: The South African Competition Act.[footnoteRef:47] [47:   89/1998.] 

This chapter will consist of 5 sections. In Section 1, the efficiency defence[footnoteRef:48] will be defined and the need for considering efficiencies, technological and other pro competitive gains in competition[footnoteRef:49] matters will be explained.  [48:   The Competition Act 89 of 1998 allows for 3 separate defences with regard to rule of reason prohibitions namely efficiency, technological and other pro competitive gains. These 3 defences are cumulatively known as the efficiency defence. See section 4, 5, 8, 10A and 12 of the Competition Act 89/1998 and Neuhoff et al 2006: 15-16, 53-57 for additional information.]  [49:   Competition in this paper is defined as any conduct that falls under the scope of the South African Competition Act 89 of 1998 as well as any other similar legislation found in other jurisdictions. ] 


Section 2 will consider the existence of an efficiency defence in the South African Competition Act[footnoteRef:50] and if such a defence does exist, the circumstances in which it can be raised as a valid defence. Moreover, section 2 will also determine which party carries the burden of proof of the efficiency defence in terms of the South African Competition Act.[footnoteRef:51] Lastly, section 2 will briefly define the “failing firm defence” and compare it with the efficiency defence and indicate why it is important not to confuse the failing firm defence with the efficiency defence. [50:   89/1998.]  [51:   89/1998.] 


Section 3 will then consider the question of when firms will be regarded as competitors of each other. Section 3 will also discuss the different types of competitors that are recognised by the South African competition authorities. In addition to the different types of competitors section 3 will also consider the questions of when a firm will be regarded as dominant, what constitutes complex monopoly conduct and what is regarded as an exclusionary act[footnoteRef:52] in the context of the South African Competition Act?[footnoteRef:53] To conclude section 3 will define mergers and joint ventures and consider the question of when a joint venture will constitute a merger. [52:   Competition Act 89/1998: sec 8(c)-8(d).]  [53:   89/1998.] 


Section 4 will describe how the relevant market is determined in South African competition matters. Section 5 will then conclude this chapter by defining anti-competitive effects[footnoteRef:54] and discussing the measurement thereof in competition matters.   [54:   Anti competitive effects refer to any conduct that prevents or lessens competition in the relevant market. See the Competition Act 89/1998: sec 4, 5, 8,12 and Neuhoff et al 2006: 50-51 for more information.  ] 


Chapter 4: The efficiency defence. 

Chapter 4 will consist of 5 sections. Section 1 will set out the requirements for the efficiency defence in South Africa and how the competition authorities can verify the specific efficiency defence that has been raised. 


Section 2 will consider the efficiencies[footnoteRef:55] recognised by the South African competition authorities as so-called real efficiencies[footnoteRef:56] and the reason for their recognition. In addition to the South African position, section 2 will also examine the types of efficiencies recognised by the competition authorities of the United States of America, Canada, and the European Union. Section 2 will then compare these results[footnoteRef:57] with the South African position and indicate whether the South African competition authorities should amend its policy on the types of efficiencies they recognise as real efficiencies. [55:   Note that efficiencies in this instance refer only to efficiencies and not to technological and/or other pro competitive gains.]  [56:  Only real efficiencies are regarded as valid for the efficiency defense. For more information see Neuhoff et al 2006: 56 and Trident Steel (Pty) Ltd/Dorbyl Ltd case 89/LM/Oct00. Note that it is outside the scope of this question to define real efficiencies. ]  [57:  The efficiencies regarded as real efficiencies by the competition authorities of the United States of America, Canada and the European Union.] 


Section 3 will then consider the technological and pro-competitive gains[footnoteRef:58] recognised by the South African competition authorities as valid with regard to the efficiency defence and the reason for their recognition. In addition to the South African position, section 3 will also examine the types of technological and pro-competitive gains recognised by the competition authorities of the United States of America, Canada, and the European Union. Section 3 will then compare these results[footnoteRef:59] with the South African position and indicate whether the South African competition authorities should amend its policy on the types of technological and pro-competitive gains they recognise as valid for the efficiency defence. [58:   Efficiencies are not considered in this section.]  [59:   The technological and other pro competitive gains recognised as valid for the efficiency defence by the competition authorities of the United States of America, Canada and the European Union.] 


Section 4 will consider the balancing of the anti-competitive effects against the efficiency defence by the South African competition authorities. Section 3 will then consider they way in which the anti-competitive effects are balanced against the efficiency defence by the competition authorities of the United States of America, Canada, and the European Union. Section 4 will then compare these results[footnoteRef:60] with the South African position and indicate whether the South African competition authorities should amend its policy on the balancing of the anti-competitive effects against the efficiency defence. [60:   The way in which the anti-competitive effects are balanced against the efficiency defence by the competition authorities of the United States of America, Canada and the European Union.] 


Lastly, section 5 will consider in whose favour the South African competition authorities should interpret and implement the efficiency defence.[footnoteRef:61] Section 5 will then consider in whose favour the competition authorities of the United States of America, Canada, and the European Union interpret and implement the efficiency defence. Section 5 will then compare these results[footnoteRef:62] with the South African position and indicate whether the South African competition authorities should and are allowed[footnoteRef:63] to amend its policy on the interpretation and implementation of the efficiency defence with regard to whom it favours. [61:  The application of the efficiency defence could either favour producers, consumers or the economic society as whole. For more information see Neuhoff et al 2006: 57 and Trident Steel (Pty) Ltd/Dorbyl Ltd case 89/LM/Oct00.]  [62:   In whose favour the efficiency defence are interpreted and implemented by the competition authorities of the United States of America, Canada and the European Union.]  [63:  An interpretation and implementation of the efficiency defence which does not favour the consumer could be argued to be contrary to the purpose of the Competition Act 89/1998 and thus ultra vires. For more information, see the Competition Act 89/1998: sec 2 and Neuhoff et al 2006: 13.] 





Chapter 5: Other policy considerations.

This chapter will consist of 2 sections. Section 1 will consider whether the competition laws in the United States of America, Canada and the European Union contain any efficiency defences.[footnoteRef:64] This section will then consider the advantages and disadvantages of having an efficiency defence and whether South Africa should indeed have an efficiency defence.[footnoteRef:65]   [64:  Only South Africa and Canada have an efficiency defence. In other countries, the competition authorities consider any efficiencies during their analysis of the potential anti-competitive effects of the specific conduct.]  [65:  The alternative would be to consider any potential efficiency gains that may result from the specific conduct during the competition authorities’ analysis of the potential anti-competitive effects of the aforementioned conduct.  ] 


Lastly, section 2 will consider whether the public interest defence[footnoteRef:66] facilitates or hinders the realization of the purpose of the Competition Act.[footnoteRef:67] Section 2 will also consider whether the public interest defence could potentially nullify the purpose and effect of the efficiency defence.   [66:  Section 12 permits the competition authorities of South Africa to approve or prohibit a merger on public interest grounds irrespective of the anti-competitive effects, efficiency, technological or other pro-competitive gains associated with the merger. For more information, see the Competition Act 89/1998: sec 12.]  [67:  89/1998.] 


Chapter 6: Conclusion.

This chapter will contain this papers conclusion.
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